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36% of gross income ( back-end ratio). 


PITI + total monthly credit obligations + gross monthly income 
= 36% or less 


Qualifying ratios will be covered in more detail in Unit 12. 


Down payment requirements vary by the lender and type of loan. Lenders express 
the loan-to-value ratio by the acronym LTV. If the borrower pays for private 
mortgage insurance, the down payments requirement may be reduced. 


Self-employed individuals frequently have difficulty qualifying for loans. Lenders 
often require that self-employed buyers furnish two years of tax returns with their 
loan applications. Although buyers may indicate to you or the lender that they 
make X dollars a year, the tax returns may reveal a very different financial profile. 
Self-employed buyers may have to consider homes for which seller financing is 
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Start the lender financial 
qualification process before 


you leave to show homes to 
customers. 
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available, make a larger down payment, or be willing to pay a higher interest rate 
from a subprime lender. 


The maximum loan for which they can qualify plus their down payment sets the 
maximum limit on housing that prospective buyers can purchase. Further details 
on financial qualification of buyers are included in Unit 12. Keep in mind that 
qualification ratios are not rigid. Lenders will make loans to individuals failing to 
meet qualification tactics when the type of loan, down payment, or interest rate is 
considered more favorable to the lender. 


We recommend that you prequalify buyers or obtain lender preapproval when- 
ever possible before you show properties. Failure to prequalify prospective buyers 
could result in showing the prospects homes they cannot afford. Besides resulting 
in wasted effort, it becomes difficult to sell the prospects less costly housing later. 


By completing a prequalification online, you can get approval for a loan amount 
based on verification of given information. 


You should be sending prequalification lending information to a lender you recom- 
mend before you leave your office to show a property. If you don’t get an immediate 
answer, this is a reason for the prospective buyers to come back to your office after 
the showing. Also, by prequalifying a buyer, you have changed the buyers’ attitude 
from looking to buying. Prequalifying buyers also reduces the likelihood that they 
will seek out other agents. Prequalifying buyers can make them your customers. 


Should prospective buyers be reluctant to give financial information to you, have 
the prospects complete the computer loan qualification process themselves. They 
will be less reticent when providing the information directly to the lender. 


Actual lender approval is based on more than income and expenses. Their credit 
score (FICO score) will determine if they will be given a loan, as well as the inter- 
est rate and down payment requirements. 


Because of the mortgage crisis and its great many defaults, lenders are reluctant 
to lend to persons with any blemishes on their credit. You might have to consider 
lower-price homes so that the down payment available will be a larger percentage 
of the purchase price. Another possibility would be a lease option in which the 
buyers are lessees until they have enough equity to obtain financing. 


If you handle the qualifying process in a professional manner, you will be setting 
the stage for the buyers to regard you as a professional and a person they can 
relate to. (Another advantage of financial qualifying is that you tend to eliminate 
“Lookie Lous.”) 


After the buyers’ financial qualifying, it might become apparent that what the 
buyers indicate they need may not be possible based upon financial restrictions. 
Keep in mind what a buyer expresses as a need may be only a “want.” The agent 
must not mislead buyers into believing they can fulfil a wish list when it is clearly 
not possible because of financial restrictions. Referring to property as a “starter 
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home” allows buyers to keep their perfect dream home alive but postpone it for 
the future. 


As an alternative, you can point out that you will show property with the poten- 
tial of fulfilling the buyers’ wishes through repair, renovation, or future expansion. 
Explain that their aspirations are within reach if they are able to visualize what a 
property can become. 


Preparing the Buyer 


During the financial qualification process, you discussed the down payment. Before 
you show property, you should discuss earnest money. Earnest money deposits are 
made with offers. Prospective buyers should understand that their check will be 
held uncashed until their offer is accepted. Ask a question that makes the prospec- 
tive buyers visualize writing a check, such as the following: 


If we are fortunate and find the perfect home for you today, would you be able 
to make a deposit of [$] with your offer? Should we find the home that meets 
your needs, is there anything that would stop you from making a decision 
today?” 


It is better to know about possible problems as soon as possible so that you can 
prepare to deal with them. It also lets the prospects anticipate buying rather than 
just looking. 


You should explain to the prospects that with current low inventory and strong 
demand, homes sell quickly, so a delay in making a decision could mean a home 
for someone else. Also, there could be multiple offers on a home, in which case 
there could be a bidding war with a price above the listed price. Offers without 
contingencies will be a strong point in influencing sellers. 


Give prospective buyers a copy of the purchase contract your office uses before you 
leave the office. Ask them to look the form over at their convenience and explain 
that when you succeed in finding them a home they wish to purchase, this will be 
the form used. Buyers who receive the form up front are less likely to object to the 
form later, and signing it will be an easier task. 


What Happens to the Buyers’ Offer? 


Buyers should understand that three things can happen when they make an offer: 

1. Acceptance means that they have purchased a home. 

2. A counteroffer from the owners gives the buyers the opportunity to accept it (and 
have the house), make their own counter to the counteroffer, or reject it. 

3. Rejection of the offer means the entire earnest money deposit is returned to the 
offerors. 


If you approach the qualifying process in an organized fashion, you should be able 
to start looking at homes less than an hour from the time prospective buyers arrive 
at your office. 
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Be certain to explain agencies and have your prospective buyers sign the agency 
form. (See Unit 3.) You should explain your disclosure obligations, as well as dis- 
closures of the owner when buyers find a home that meets their needs. 


You may decide that you can best serve your prospective buyer as a buyer’s agent. 
If this is the case, you should discuss the benefits of exclusive buyer representation 
with your prospective buyers and obtain a buyer listing. 


Importance of Qualifying Information 


From your qualifying questions, you will have determined why the prospective 
buyers want to buy and if they can buy now. If they must sell a home first to 
become buyers, discuss an offer contingent on the sale of their own home should 
they find a house that meets their needs. If your prospects want to sell before they 
place an offer, you should still spend some time with them to whet their appetites 
for a new home. An advisable approach would be one showing session plus fre- 
quent phone calls about the progress of their own home sale and emails on new 
listings that you feel would be of interest. 


If you know about a person’s special interests, you can use this information in 
selecting homes for showing. As an example, if a prospective buyer indicates a 
strong interest in physical fitness, showing a house with a room that is used or 
could be used as a workout room would be a wise choice. 


When the author first began in real estate sales, he showed a listing sight unseen. 
The prospective buyers, a well-dressed couple with a young daughter, stopped 
at the office after seeing an ad that indicated the home was located on a large 
wooded lot, and that it had seven rooms and a large garage-workshop. Because it 
was located in an excellent area, the potential buyers wanted to know if the listed 
price of the property, which was low, was a mistake. This untrained agent did 
everything wrong. He failed to get any qualifying information from the prospec- 
tive buyers and was off to show a property he knew nothing about other than by 
reading a few lines on the office listing. Before he left the office, one of the other 
agents told him, “It’s a dog. You’ll never sell it!” 


However, he discovered that the home was an old farmhouse with imitation brick, 
roll-asphalt siding, and the garage was a large machine shed/barn with a dirt floor. 
The pine floors in the house were covered with linoleum. There were no closets in 
the bedrooms, and because the house had been vacant for a long time, there was 
a very unpleasant odor throughout the place. 


He asked the prospective buyers what they thought of the home. The response 
was, “It definitely has possibilities.” Fifteen minutes later they signed an offer and 
within a month had moved into their new home. Because the father was a dis- 
abled veteran, this was the only home they could afford in this desirable school 
district. It was the answer to their dreams, but to other agents it was a dog. If this 
agent had previously viewed the property and understood the needs and abilities 
of the buyers, he would have realized the perfect match. There was nothing wrong 
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with the property; it simply needed to be matched with the right buyers. You 
should not substitute what you want for what others might want. 


In selling, the ability to be a good listener is even more important than the ability 
to be a good talker. Unfortunately, many people have poor listening skills and 
pretend to listen, but do not hear. To add to the problem, the human mind can 
take in and process around 500 words a minute, yet we speak at a rate of only 
about 100 to 150 words a minute. The difference makes it easy to be distracted 
and allow your mind to wander. Practice active listening so you will be sure to hear 
words that are relevant to the customer's needs, problems, and solutions. 


A good listener listens actively by reinforcing the speaker with words of under- 
standing, repeating what was said (especially when objections arise), and nodding 
or making some show of approval. 


Silence also is an excellent tool; when in doubt, the best solution is to keep silent. 
Discreet silence at the right time often shows an excellent command of the lan- 
guage. Also, active listeners do not interrupt or formulate a response when the 
speaker is talking. 


Remember to Listen 


Remember, you will not make sales by winning arguments. Speakers need the opportu- 
nity to make known their points and voice their feelings of doubt or displeasure. Listen 
with your eyes, as well as with your ears. Keep a relaxed tone while speaking, and 
mean what you say. When you are finished, stop. 


In selecting property for showing, first consider properties from the internet that 
the prospective buyers have shown interest in. These properties can be half sold. If 
the buyers feel they discovered a property, the likelihood of a purchase is enhanced. 


Agents must be careful to listen to buyers and choose properties for showing 
according to wishes and interests shown and not to substitute what the agent likes 
for what buyers express interest in. 


Showing property priced significantly higher than the limits set by buyers when 
you don’t fully realize their financial situation could be a disaster. You could sell 
buyers on a property or features they cannot obtain. 


California is a more mobile society, so neighborhood is less important than in 
many Eastern communities where family and friends have been located within 
a small area for generations. When buyers insist on a designated area and their 
“want” list cannot be met based on their financial ability, consider first showing 
property within the area and then what a move outside the designated perimeter 
can achieve as to what they want in a home. “At Home with Diversity” classes 
sponsored by the National Association of REALTORS® teach REALTORS® how 
to work effectively with and within a rapidly changing multicultural market. 


23/05/22 9:24 AM 


EQA 


FINAL PAGES 4 aptara | 


300 Unit 9 The Buyer and the Property Showing 


09_CA_RE_Practice_U9.indd 300 


WEB LINK 


@ 


Chinese Buyers 


There has been a significant influx of buyers from China. These buyers have been 
purchasing upscale homes, often for cash, in prestigious locations. 


There are an estimated 5.3 million Chinese millionaires. The number is only 
exceeded by U.S. millionaires. Many Chinese are now seeking a safe place for 
their wealth, as well as a place for family safety and educational opportunities. A 
U.S. visa program (EB-5) allows wealthy aliens to obtain permanent residency in 
the United States if they invest $500,000 to $1 million in a U.S. investment that 
will create at least 10 jobs. The visa covers the investor’s spouse as well as children 
under age 21. Some 80% of the EB-5 visas had been going to mainland China. 
Because the EB-5 program now limits issuance of the number of green cards each 
year to Chinese citizens, there is currently a long waiting list of Chinese applica- 
tions. China has topped Canada in home purchase dollars. A 2017 NAR report 
indicates Chinese citizens top the list for foreign buyers of U.S. homes for the past 
three years. According to U.S. statistics, Chinese buyers purchased $45 billion 
in U.S. real estate in the 12 months preceding March 2019. It is believed that 
approximately half of this investment has been in California, primarily in the 
greater Los Angeles area, San Francisco, and San Diego. Buyers have been seeking 
areas with substantial Chinese populations. Irvine, California, in Orange County 
has become a mecca for many Chinese buyers. Some subdivisions have reported 
over 50% of sales to Chinese nationals. Chinese investments declined in 2020 
and 2021 due to the pandemic and because of restrictions about removing funds 
from China. 


The National Association of REALTORS® conducts a program on how to 
deal with buyers from all areas. The program leads to the designation Certified 
International Property Specialist. Find out more about this designation at https:// 
www.nar.realtor/education/designations-and-certifications/cips-designation. 


Feng Shui 


Real estate agents should strive to understand the culture of diverse groups. 
Chinese buyers often rely heavily on opinions of friends and family members and 
may wish to consult with them before making a decision. A great many Chinese 
pay attention to feng shui in home purchase decisions. What you may consider 
the perfect home for a Chinese family could be rejected because of bad feng shui. 


Feng shui (pronounced fung shway) translates as “wind-water” in English. It is an 
ancient Chinese practice to orient the energy of a dwelling. It positions objects 
and structure design for the favorable flow of chi, which is life force for good 
fortune. 


Where a sale to a Chinese national is likely, some agents bring in a feng shui prac- 
titioner for an evaluation and hopeful approval. Fees for this service range from 
under $200 to around $400 depending on area and home size. 
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Feng shui consultants will offer solutions to correct problems with energy flow. 
Sometimes a solution can be simple for a property, but at times, the problem can 
be so severe that many Chinese buyers would not consider the property. 


Some problem areas include the following: 


E A backyard sloping down, which will take energy away from the house. It 
can be alleviated with a retaining wall to stop the downward energy flow. 


gm A T-junction house is considered bad feng shui because the chi coming 
directly down the road to the house is too aggressive and negatively affects 
the house. 


E A south-facing unit is most preferred and east-facing is considered a bad 
omen although east-facing windows can create good energy. 


E A clean line of sight from the front door to the back door allows good luck 
to come in and go right out. Minor alterations might solve the problem. 


E A front door leading directly to a stairway will allow good energy to flow up 
or down the stairs to the detriment of the main floor. 


E The front door must open inward, not outward which would push away 
positive energy. 


E Trees and shrubs should not block the view of the front door because they 
would also block energy. 


E Sharp corners emit negative energy. 
@ The bathroom door should not be close to the front door. 


E Rooms should be clutter free because clutter resists the flow of positive 
energy (model homes). 


E Work areas (home offices) should be separate from living areas. 
E Plants, flowers, and water features are positive energy. 


Colors are important to many Chinese buyers. Green is positive because it denotes 
nature. Yellow equals power, and red and purple are considered lucky. 


Numbers are very important to many Chinese. Number 8 is the luckiest of Chinese 
numbers, while 4 and 14, 5 and 6 are to be avoided. The number 4 is unlucky 
because it is pronounced similarly to the Chinese word for death (slwang). 


To avoid the number 4, some agents will set a price, such as $388,888, and a sepa- 
rate price for furnishings, such as $88,888. 


Street addresses are also important. Favorable addresses should be emphasized in 
advertising and in showings. 


A basic understanding of feng shui will enable an agent to select homes for show- 
ing to Chinese buyers, as well as to consider how to counter possible problem 
areas. 
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Prospecting the China Market 


China has a number of important home shows that feature foreign property. 
Beijing luxury property shows brought more than 5,200 wealthy Chinese to view 
international properties. A number of U.S. brokers have set up elaborate booths 
at the show. Foreign sellers indicate that setting up a booth at one of many prop- 
erty shows costs from $30,000 to $150,000. Brokers usually represent a new home 
development or a large condo development with many vacancies. Some brokers 
travel to China to sell business opportunities to allow Chinese families to obtain 
a visa. Others enter arrangements with Chinese real estate firms to locate buyers 
for business opportunities or luxury homes. 


There are anumber of Chinese real estate websites, some for foreign property. Juwai. 
com is a global property portal with 2.4 million properties listed in 58 countries. 


PROPERTY TOUR PRESENTATION PACKAGE 


WEB LINK 


@ 


THE SHOWING 
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Just as presentation material can increase the effectiveness of a listing presentation, 
presentation material can make showings more effective. Material prepared for a 
buyer makes it easy for the buyer to evaluate and compare offerings and can lead 
to anatural closing. When you understand the buyer’s needs and have prequalified 
the buyer, a property presentation package should be considered. Figure 9.2 from 
Realty Tools, Inc. (www.realtytools.com) show a sample buyer tour presentation 
package. You will note that each property presented includes property details, 
photographs, a map, and space for viewer’s comments. The property comparison 
sheet shows what the buyers have indicated they are seeking. 


Preparing to Show 
To show property to prospective buyers intelligently, you must make adequate 
preparation: 
E Know all available properties in the area 
Be able to identify school boundaries 
Be cognizant of shopping and recreational facilities in the area 


Be aware of public transportation routes 


Be aware of any other information about the area that might help prospects 
make a favorable decision 


Select previously visited houses for viewing and consider the benefits offered by 
particular properties to particular buyers. 


Don’t show a property just to please the owners. Some agents try to show property 
to impress owners with their work on the owners’ behalf rather than to make a 
sale. This tactic often backfires because prospective buyers will realize that you 
really aren’t listening to them. Instead, you are wasting their time. This tactic 
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materially lessens the likelihood of having a second chance to show properties 
to these prospects. Don’t give preference to your own office listings. What mat- 
ters is the buyers’ needs. By placing buyers’ needs first, you are more likely to be 
successful. 


Some agents try to hold back what they consider to be the best property for their 
prospects. Instead, they show overpriced or unsuitable property first. They believe 
the property they hope to sell will then appear in a more favorable light. This 
practice could be considered unethical because the result could be to give pro- 
spective buyers a false impression of property values. It is probably best to arrange 
showings by location to avoid wasting time backtracking. 
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FIGURE 9.2: Property Tour Presentation Package 


A. B. 


Property Tour 


Home Finders’ Profile for 


Tom & Mary White 


Prepared Especially for: 
Tom & Mary White 


7 Deep Run Court 
Hunt Valley, MD 21030 


You have identified the following criteria to aid us in the search 
for your new home. Please review this information and notify 
Angela McKendrick immediately if there are any changes. 


Prepared by: 
Angela McKendrick, CRS, GRI 


Agent 
Green Leaf Realty City: Hunt Valley Neighborhood: Laurelford 
123 Main Street Fin SqFt: 5384 
Hunt Valley, MD 21030 Year Built: 1988 qi 
Lot Desc: Backs To Trees Lot Size: 1.04 
Style: Colonial Levels: 3 


Office: 410-555-1234 

Home Office: 410-432-7890 

Fax: 410-555-5607 

Web Site: www.demorealty.com/angela 
Email: angela.mckendrick@demorealty.com 


Bedrooms: 4 Bathrooms: 3/1 


Const: Cedar Siding Roofing: Cedar/Shake 


Basement: Fully Finished Basement: Walkout Level 


Heat: Heat Pump Fuel: Electric 


Date: August 20, 2015 


Cool: Central A/C Parking: Garage 
Garage Spaces: 2 Exter Feat: Deck 
Water: Well Sewer: Septic 


Amenities: Auto Gar Dr Opn 
Amenities: Mba/Sep Shwr 
Other Rms: Family Room 


# Fireplaces: 2 
Amenities: Built-In Bookcases 
Other Rms: Den/Stdy/Lib 


Angela McKendrick, CRS, GRI 


Presenting 


Features Include: 


City: Hunt Valley 
Neighborhood: Shawan 
Year Built: 1995 

Fin SqFt: 5684 

Lot Desc: Cul-De-Sac 
Lot Size: 3.05 Acres 


1 


Green Leaf Realty 


www.greenleafrealty.com 


9 Jules Brentony 
$898,900 


Office: 410-555-1234 
Home Office: 410-432-7890 

Fax: 410-555-5607 

Web Site: www.demorealty.com/angela 
Email: angela.mckendrick @demorealty.com 


G 
Green Leaf Realty 


www.greenleafrealty.com 


Presenting 


Features Include: 


City: Cockeysville 
Neighborhood: Laurelford 
Year Built: 2008 

Fin SqFt: 5484 

Lot Desc: Backs To Trees 
Lot Size: 1.14 Acres 


Style: Colonial Style: Modern 
Levels: 2 Levels: 3 
Bedrooms: 4 Bedrooms: 4 
Bathrooms: 3/1 Bathrooms: 3/1 
Const: Brick Const: Cedar Siding 


Roofing: Shingle-Asphalt 
Basement: Full 
Basement: Unfinished 
Heat: Forced Air 

Fuel: Gas Heated 

Cool: Zoned 

Parking: Garage 

Garage Spaces: 2 

Exter Feat: Deck 

Water: Well 


Comments: 


Gorgeous Brick Home with Plenty of Amenities. Great Neighborhood. Short Drive 


to City. 


Roofing: Cedar/Shake 
Basement: Finished 
Basement: Walkout Level 
Heat: Heat Pump 

Fuel: Electric 

Cool: Central Air 
Parking: 2-Car Garage 
Garage Spaces: 2 

Exter Feat: Deck 

Water: Well 


Comments: 


2 Symphony Cir 
$789,000 


Gorgeous home available for move in immediately! Inground Pool in back of 
house, Fabulous Master Bedroom, Spacious Rooms.” 


EJ 7 


SHAWAN 


Angela McKendrick, CRS, GRI 
Office: 410-585-1234 

Home Office: 410-432-7890 

Fax: 410-555-5607 

Web Site: www.demorealty.com/angela 
Email: angela.mckendrick®@demorealty.com 


Angola McKendrick, CRS, GRI 
Office: 410-555-1234 

Home Office: 410-832-7890 

Fax: 410-555-5607 

Web Site: www.demorealty.com/angela 
Email: angela.mckendrick@demorealty.com 


_ 
Green Leaf Realty 


www.greenleafrealty.com 


1 
Green Leaf Realty 


www.greenleafrealty.com 


Used with permission of Realty Tools, Inc. 
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Presenting 


Features Include: 


City: Cockeysville 
Neighborhood: Laurelford 
Year Built: 1992 
Fin SqFt: 5800 

Lot Desc: Backs To Trees 
Lot Size: 9 Acres 
Style: Colonial 
Levels: 3 
Bedrooms: 4 
Bathrooms: 2/1 
Const: Vinyl 
Roofing: Shingle 
Basement: Full 
Basement: Finished 
Heat: Forced Air 
Fuel: Electric 

Cool: Central A/C 
Parking: Garage 
Garage Spaces: 2 
Exter Feat: Balcony 
Water: Well 


Comments: 


20 Laurelford Ct 
$892,000 


FULLY FINISHED WALK-OUT BASEMENT WITH REC ROOM (30X23), GUEST 
BEDROOM (18X17), FULL BATH & WINDOWS. THIS IS A FULL BASEMENT. 9 
ACRES OF BEAUTIFUL GROUNDS, PARK-SETTING. UPPER 2ND LEVEL 
HAS 2 ROOMS (20X11 & 20X24) FULLY FINISHED. APPROX. 6,000 FINISHED 
SQUARE FEET. UNIQUE AND DISTINCTIVE. " 


Angola McKendrick, CRS, 
Office: 410-555-1234 
Home Office: 410-832-7890 
Fax: 410-555-5607 


Presenting 


Features Include: 


City: Cockeysville 
Neighborhood: Laurelford 
Year Built: 1986 

Fin SqFt: 3862 

Lot Desc: Backs To Trees 
Lot Size: 1 Acre 

Style: Modern 

Levels: 3 

Bedrooms: 4 
Bathrooms: 2/2 

Const: Brick 

Roofing: Shingle/Asphalt 
Basement: Full 
Basement: Unfinished 
Heat: Heat Pump 

Fuel: Electric 

Cool: Central A/C 
Parking: Driveway 
Garage Spaces: 3 

Exter Feat: Balcony 
Water: Conditioner 


Comments: 


Web Site: www.demorealty.cam/angela 
Email: angela.mckendrick@ demorealty.com 


LAURELFORD 


mapquest 02035 Hague Some dts 215 Tome 


cal la 
Green Leaf Realty 


www.greenleafrealty.com 


12218 Cleghorn Road 
$814,900 


PARK-LIKE GROUNDS. MASTER BEDROOM SUITE WITH BALCONY. 
STAINED GLASS WINDOWS & LARGE FAMILY ROOM, WET BAR AND 
ATRIUM DOOR TO SIDE PORCH. LIVING ROOM WITH ATRIUM DOOR TO 
PATIO. LOTS OF WINDOWS. FLOORS HAVE BEEN REFINISHED. VERY 
CHARMING HOME WITH ELITE AMENITIES." 


E 


Office: 410-555-1234 
Home Office: 410-432-7890 
Fax: 410-555-5607 
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Angela McKendrick, CRS, GRI 


Web Site: www.demorealty.com/angela 
Email: angela.mckendrick@demarealty.com 


Smacavest 01015 nage Some ta 215 Wnt 


__ 
Green Leaf Realty 


www.greenleafrealty.com 
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Property Tour Presentation Package (continued) 


F. 


Presenting 


Features Include: 


City: Cockeysville 
Neighborhood: Ivy Hill 
Year Built: 1984 

Fin SqFt: 4090 

Lot Desc: Back To Woods 
Lot Size: 1.89 Acres 
Style: Classic 

Levels: 3 

Bedrooms: 4 
Bathrooms: 3/2 

Const: Cedar Siding 
Roofing: Shingle/F-Glass 
Basement: Unfinished 
Basement: Walkout Level 
Heat: Forced Air 

Fuel: Bottled Propane 
Cool: Ceiling Fan 
Parking: Driveway 
Garage Spaces: 3 

Exter Feat: Patio 
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13213 Beaver Dam Rd 
$849,900 


HANDCRAFTED OAK FOYER AND STAIRCASE. THE ATTENTION TO 
ARCHITECTURAL DETAIL IS OUTSTANDING. AMENITIES SUCH AS 
HARDWOODS, MARBLE, CERAMIC AND BRASS ADD THE FINISHING 
TOUCHES!" 


Water: Well 
Comments: 
ae 
* 
rarase en pom teen Joao 
‘Angela McKendrick, CRS, GRI 
Office: 410-555-1234 i 
jome Office: 410-432- 
a eee Green Leaf Realty 
Web Site: www:demorealty.com/angela —_—_—_— 
Email: angela.mckendrick@demorealty.com www.greenleafrealty.com 
Fii x 
P 2 
T m Q : 
srawan Ra ) fas 
A pn craven Ra a 
Š 
ee 
Oregon ee 
ee 
ks 
imana z5 
mapquest tsez ton | 
Ref# Status Address 
1 Currently On The Market 13213 Beaver Dam Rd 
2 Currently On The Market 12218 Cleghorn Road 
3 Currently On The Market 20 Laurelford Ct 
4 Currently On The Market 9 Jules Brentony 
5 Currently On The Market 2 Symphony Cir 


Angela McKendrick, CRS, 
Office: 410-555-1234 


Fax: 410-555-5607 


Home Office: 410-832-7890 


Web Site: www.demorealty.com/angela 
Email: angela.mckendrick@demorealty.com 


GRI 


, 
Green Leaf Realty 


www.greenleafrealty.com 
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FIGURE 9.2: 


Property Comparison 


This report shows selected characteristics of each property in columns. Locate a feature in 


Property Tour Presentation Package (continued) 


Property Comparison 


This report shows selected characteristics of each property in columns. Locate a feature in 


the left column and read across to compare the properties. the left column and read across to compare the properties. 


13213 Beaver Dam 
Rd 


12218 Cleghorn 20 LaurelfordCt 9 Jules Brentony 
Road 


9 Jules Brentony 


List Price 
List$ SQFT 


City 
Neighborhood 
Year Built 


Fin SqFt 


09_CA_RE_Practice_U9.indd 306 


Angela McKendrick, CRS, GRI 
Office: 410-555-1234 


Es 
Green Leaf Realty ae ee ee Green Leaf Realty 
www.greenleafrealty.com Erna peapaela rin com www.greenleafrealty.com 


If the qualifying process indicates that the homes you initially selected for viewing 
are unsuitable, cancel the appointments and make new ones before leaving your 
office. Try to show vacant homes on lockboxes first, so that you give owners time 
to prepare for a showing. 


Some agents like to show no more than three or four properties. How many you 
show should be dictated by the situation. As an example, if buyers have flown into 
your area to buy a home because of a job transfer, then you want to continue to 
show them property until a selection can be made. You can keep confusion to a 
minimum when you show a large number of properties by giving them informa- 
tion sheets with photos of each house. You can break showings into groups of 
three or four. Take a coffee break after showing each group and discuss the com- 
parative values of the homes. Find out which one of the group buyers liked best. 
If a clear winner does not appear, consider a second showing of the best home in 
each group. 


Some agents like the idea of showing what they consider the best as their last 
scheduled showing. They feel that the first homes give the buyers a basis of com- 
parison that allows the benefits of the final home to be fully appreciated. Other 
agents like to show what they regard as the best first so that other properties, as 
they are shown, can be compared to the first property. 
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Successful salespeople will generally show fewer properties per sale than less suc- 
cessful salespeople. Successful salespeople have a better understanding of their 
buyers and tend to be more selective in properties they show. 


Robots for Property Showing 


A few years ago, real estate agents would have been met with laughter for stating 
that robots would soon be showing property. It was regarded as science fiction. 


Rex Real Estate uses a 5-foot-tall robot called REX on a platform with a sign ASK 
REX. The owner has an open house with REX doing most of the work. The robot 
can be programmed to answer over 75 likely questions a buyer may have about 
properties. 


Zen Place, a San Francisco-based property management firm has a 3-foot-tall 
robot with an iPad mounted on top connected to a real estate agent. The robot 
will give a property tour using GPS to guide itself. Tours are available anytime dur- 
ing business hours. Potential tenants viewing Zen Place units can schedule a tour 
using their smartphones. Communications with an agent occur via a computer 
screen. 


VirtualAPT uses a robot to make three-dimensional property website videos. The 
video takes any path the broker’s voice directs. The units are not for sale. It is 
licensed and charges about 50 cents per square foot. Viewers can choose any path 
using VirtualAPT mapping and incorporate/respond to a number of languages. 
VirtualAPT has been effectively used to market central-city space to international 
renters and buyers. 


Showing Techniques 


Sell the neighborhood. Plan your route to sell the neighborhood. Choose 
the most scenic route, one that includes schools, public parks, golf courses, and 
shopping areas. If possible, adapt your route to the interests of the prospective 
buyers, but do not plan a route to avoid what you regard as a negative factor in 
the area. If you feel there is a negative element that might influence prospective 
buyers, this must be revealed to them. However, the presence of a different racial or 
ethnic group in the area is not considered a negative factor and should not be revealed as if 
it were. In fact, if you were to reveal this type of information, it might be regarded 
as racial steering, that is, directing people based on race. This is a violation of the 
Civil Rights Act of 1968. 


Because people buy a neighborhood as much as they do a specific property, selling 
the neighborhood cannot be emphasized enough. While driving to the property, 
endeavor to educate the buyers by discussing only relevant items. If necessary, 
prepare leading questions. Try to keep the buyers’ attention focused on houses of 
similar price and on the quality of the neighborhood itself. Point out recent sales 
of comparably priced homes. This should increase the buyers’ trust in you and 
establish a price range in their minds. 
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Ask questions and listen to 
the answers. 
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A negative motivation technique that entails warning buyers about any problem 
feature often works well. Buyers build these features up in their minds and are 
relieved when they find a simple solution to a problem or don’t perceive the fea- 
ture as a problem. Also, avoid overenthusiasm on specific points; it may backfire. 
Instead, permit the buyers’ discoveries to be new and exciting experiences. 


When you arrive at the property, don’t park in the owner’s driveway. Park across 
the street from it if it has good curb appeal. If you pause for a moment when you 
get out of the car, your buyers will do the same. Ask for their opinion of the house 
and the area. 


Another reason not to park in an owner’s driveway is so you don’t get blocked in 
by another vehicle. It also shows respect for the owner’s property. 


Create a favorable ambiance. Itis interesting to note that although some 
buyers are interested in construction and utility, most are attracted by color, glam- 
our, texture, and style. Don’t bore prospects with details unless you are asked. 
Show a property for the emotional responses. Buyers usually purchase what they 
want and what they feel good about. Cater to these feelings by creating a favorable 
ambiance—proper mood and atmosphere. Have the owner provide fresh flowers 
in vases. Depending on the weather, either prepare the fireplace or have the air- 
conditioning operating. Encourage prospects to relax and feel at home. 


You want prospective buyers to think like owners. Use language such as “[Jeffrey’s 
school/Longview Middle School] is only three blocks away. Would you like to 
look at the school after we leave?” You should have ascertained in advance that 
Jeffrey would indeed be admitted to the school. In some areas, schools have had 
to limit new students. 


If you are unable to answer a prospect’s question and you promise to get the infor- 
mation, treat that promise as a priority. It shows you have regard for their concerns 
and gives you a reason for another contact. 


Involve the whole family. Ask questions of all family members. If you are 
receiving positive vibrations from prospective buyers, consider “[Jennifer], which 
bedroom would be yours?” Remember that just because one member of the family 
is the most vocal does not mean that person is necessarily the decision maker. 


Ask, don’t tell, if you want to sell. The following story illustrates what to 
do and what not to do when you show property: 


Mr. and Mrs. Doe are potential real estate buyers. They have decided to go 
for the traditional afternoon time killer, the Sunday drive. As they tour their 
town, complaining about the traffic, Mrs. Doe’s face lights up when she sees 
a lovely home with lots of little flags flying. It is crisp, modern, and obviously 
open for inspection, so she decides that they should stop and look it over. 
They walk into the house and are greeted by a real estate salesperson, who 
puts down a comic book and slowly gets up. The salesperson then proceeds to 
give the demonstration—the cook’s tour. 
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“This is the living room,” the salesperson proclaims with a sweep of the hand. 
“This is the dining room; notice the roominess. . . . This is the kitchen. These 
are the kitchen cabinets. This is the oven; it’s big and modern.” The sales- 
person continues, “Notice how wide the hall is. Why don’t you both look at 
this bedroom with me? Isn’t your husband interested in bedrooms? This is a 
closet.” 


By this time, the couple has had enough. They remember how much they 
wanted a chocolate malt, and off they go. The salesperson returns to the 
comic book. 


Now imagine the same scene with a different character—a professional salesper- 
son who knows how to communicate: 


This salesperson rises but waits to let the customers look around the living 
room for a moment. After introductions, she turns to Mrs. Doe and says, 
“Where in this living room would you place your sofa?” (Do not sell the space, 
sell the benefits of the space.) 


In the kitchen, the salesperson opens a cabinet and says, “What would you put 
in here, dry groceries or your kitchen china?” Opening the oven, the salesper- 
son says, “How big a turkey do you think this oven would take?” 


True professionals never say, “This is the second bedroom.” They always ask, 
“Whose bedroom will this be?” A professional does not state obvious facts. A 
professional sells by asking who, what, where, or how for every room and every 
feature: 


There’s plenty of room in the bedroom for a king-size bed plus an office area. 
Would you put the desk in the window alcove? 


Mr. Thomas, how would you use this workroom? 
Would you use this room as a study or as a spare bedroom? 


How do you think your dog will like having her own trees in the fenced yard? 
Would you use the covered patio for summer entertaining? 


The first minutes of entering a home can set the emotional stage for buying or 
forgetting the property. You want to get prospective buyers involved: 


What do you like about this [house], [room]? What if anything would you 
change? Why? 


Sell benefits, not features. A pool is merely a hole in the ground with 
chlorinated water in it. The wise real estate salesperson remembers that the pool 
is, in fact, much more than this. 


Ask questions, don’t state 
opinions. 


Imagine on a hot summer day, Mr. and Mrs. Jones, not having to trek the kids 
all the way down to the local recreation center to go swimming. You will be 
able to save gas and time by having the kids play right here in the backyard. 
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A series of yes responses can 
lead to the big YES! 
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A gourmet kitchen is a place to indulge in one’s culinary hobby, not to mention 
a pleasant atmosphere in which to work out tensions. A fireplace contributes to 
family togetherness and the kindling of romance. A dishwasher is not a luxury; it 
is anecessity, given the hectic demands on most people’s time. A spa and sun deck 
promote an image of relaxed enjoyment, as well as being status symbols. Listen 
carefully to uncover features and benefits that are important to the buyer, as well 
as probing when appropriate, and then sell those features and benefits. 


Because the qualifying process is a continual one, after each house shown you 
must ask questions, not state opinions. By asking questions about what prospective 
buyers liked and what they didn’t like and probing for the reasons behind these 
feelings, you may find that your showing schedule needs modification. 


Use tie-downs. A good communicator uses tie-downs, a question that calls 
for a positive response. They can be used to check out whether a benefit is impor- 
tant or to build a sense of ownership. No professional salesperson ever makes a 
positive statement without tying it down: 


m “This is a spacious room, isn’t it?” 

m “You really need four bedrooms, don’t you?” 

E “Your children should be close to school, shouldn’t they? ” 
E 


“This is the sound investment you’ve been looking for, isn’t it? ” 


These words—isn’t it, can it, won’t it, don’t you, can’t you, and so on—are powerful 
selling tools. Little yeses easily lead to the big yes. Sell on minor points. 


Invite comparisons. The comparison technique gets buyers involved. Ask 
such questions as “Did you like the vanity off the bedroom, as it was in the house 
you just saw, or do you prefer this style?” “Will this dining room set off your antique 
hutch, or can you see it better in the other house?” These questions get the buyers 
involved in defining what is important to them. Buyers start selling themselves 
and get prepared to make the big decision by making a lot of little ones. 


Tradeoffs. You must determine if a stated need is merely a want that can be 
met by a tradeoff. As an example, a prospective buyer might indicate the prop- 
erty has to have a basement. Asking, “How would you use your basement,” might 
reveal the basement space was to be used as a workshop or even to house a pool 
table. You could proceed with a tradeoff: 


m “If I found a house that met all your other requirements and with a huge 
garage with room for a workshop, would you want to see the property?’ 


You have accomplished separating the need from the function. The tradeoff works 
if you can provide the function. 


Asking how a person would use a must-have feature or why it is important gives you 
the opportunity for a tradeoff and opens the person to consider more properties. 
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Negative to positive. You can turn a negative reaction into a positive for 
another property. As an example, a buyer says, “This house doesn’t have a family 
room. I need a family room.” If you’re not able to offer acceptable tradeoffs, you 
can say, “You really like this house, but because it doesn’t have a family room, 
youre not considering purchasing it. Is that correct?” When you find a similar 
property with a family room, you can reply, “I’ve found the house for you. It’s simi- 
lar to the other house you liked but this house has a family room.” 


Additional showing tips. If you know that a property has a feature that the 
buyers will enjoy, don’t point it out to them. Let them discover that pool or large 
oak tree on their own. Here are other items that may enhance your presentation: 


E Occasionally allow the buyers privacy. They may want to feel that they’re 
alone when they discuss personal things. 


E Do not assume that just because you like a feature of the property, the 
buyers will like it as well. 


E Do not resent the presence of a friend of the family. Use the friend as an 
ally. 


E Always overcome any objections on the scene. If space is an issue, use a 
tape measure (let the customer measure). Try to settle any questions on 
the spot. 


E Begin and end the tour of the home in the most beautiful and unique part 
of the house. 


E The buyers will follow your lead. Whenever you enter a room, they will 
follow. 


E Involve children. Wherever possible, direct questions to the children. 


E Speak plainly, and avoid technical terms. When people do not understand, 
your point is lost. 


E Call attention to outstanding features, but do not go overboard or you will 
close the door on the sale of another property. 


E Show the rooms in the most productive order. In a home, this is usually 
front hall, living room, dining room, kitchen, bedrooms, yard or garden, 
and last of all the most attractive rooms on the first floor. This procedure 
may be varied to suit special cases. 


E If the rooms are small, do not stand in the middle of a room; stand along 


the side. 


When showing furnished property be aware that you have a duty of reasonable 
care as to the possessions of the occupant. Do not allow prospects to wander about 
out of your sight. Small expensive items can be a temptation for some people. 
While the listing agent should have advised owners to secure such objects, they 
don’t always do so and some owners fail to heed warnings. 
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Establishing alist. A valuable technique to use when showing property is to 
ask prospective buyers if they would want to include the property on their list for 
consideration. The list approach prepares the buyer for a purchase choice between 
several properties they have shown a degree of interest in. The choice you're seek- 
ing is which property they will buy, not a to-buy-or-not-to-buy decision. 


The list can also be used as a closing technique: “This property meets nine out of 
10 of the items on your list; you can’t get much better than that.” 


An alternative showing technique. For vacant property, consider open- 
ing the door and telling the prospects to take their time and look around and that 
you will join them shortly. 


When you join them, ask questions as to what they thought about particular fea- 
tures or what they like most about the property. By letting them view the property, 
they will be relaxed making their own decisions and able to privately discuss their 
feelings. This “on your own” showing technique is particularly effective when you 
feel that this is the property your prospective buyers will want. Because of secu- 
rity considerations as to the owners’ property, don’t use this technique when the 
property has owner furnishings without specific permission by the owner to do so. 


Canned presentations. My first real sales job was selling Watkins Products 
door to door. I was 18 years old and working as part of a five-man crew. The crew 
chief worked with me for three days using an approach that seldom varied. He 
made sales. He gave me a written copy of his presentation from introduction to 
closing and told me to learn it and use it without trying to put my own spin on it 
or jazz it up. 


Using his approach, I was successful. In fact, within two weeks I was the top sales- 
person in our crew. I learned the value of canned presentations that didn’t get off 
track and worked toward a closing. 


Most real estate professionals claim canned approaches are not feasible for real 
estate, but they are. 


You can use canned answers to objections, canned methods to draw family mem- 
bers into your presentation as well as canned closings, closings that work. Although 
you must be relaxed in your presentation, you also must have the answers and lan- 
guage ready when required. 


Multiple-prospect home tours. Home tours by bus or caravan are an 
effective tool to attract prospective buyers and can present competition that can 
stimulate buying decisions. Buyers do not feel threatened in situations when they 
are part of a group viewing property. They are more likely to go on a tour of homes 
than to contact a broker to view particular homes that may interest them. 
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Most brokers conducting tours require prospects to sign up in advance because 
space is limited. They also offer to prequalify or even preapprove buyers for loans 
at no cost or obligation. A call the day before the tour and a little “teaser” infor- 
mation about one property will reduce the number of “no shows.” You want a full 
tour because it can create a feeling of excitement and competition. 


Some brokers will offer multiple tours featuring properties based on property type 
and/or price range. Some tours are limited to new home developments. Others 
may be limited to properties in foreclosure or short sales. Tours of foreclosed prop- 
erties, as well as tours of fixer-uppers for flippers, have been very productive. Some 
brokers advertise the homes they show and the period of time they will be at each 
property, which allows prospects to go to just one or several of the homes to be 
viewed. 


Providing clipboards with photos and data of each home and places for the pros- 
pects to make notes is effective in helping the buyers make their own decisions. 
With large groups, let the prospects view on their own. 


During bus tours, a salesperson will then ask questions of the viewers as to each 
house after they have seen it. Often a problem raised by one person will be mini- 
mized by a solution offered by another viewer. 


At the end of the tour, participants are asked to answer a brief questionnaire about 
the benefits of the tour and their feelings about the properties. Participants are 
asked if they would like to discuss any particular property or if they would like 
more information. 


While offers are received on the day of the tour, especially when more than one 
prospect shows interest in the same property, other offers may take a few days. 
Many participants will sign up for additional tours. 


Tours should be followed up with a telephone call. 
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Rules of Professional Conduct 


The following rules help you maintain goodwill and a professional manner as you plan 
for and conduct showings: 


lf you arrive at a property and notice that someone else is showing it, wait 
inconspicuously until the other salesperson and clients have left. 


When showing a home, leave it as you found it. If drapes were closed, see that they're 
closed when you leave. If inner doors were closed, close them when you leave. 
Double-check all outside doors to see that they’re locked. Be sure to replace the 
key in the lockbox where you found it. If dogs, cats, or other animals are confined to 
a given room, yard, garage, and so forth, see that they do not gain access to other 
rooms or to the street. 


Notify the listing office immediately if something seems to be amiss at a property you 
have shown. Treat all listings as you would want to have your own listing treated. 


If a listing specifies “call first,” never take a customer to the door and ask to show the 
home. If, while showing a property, you decide to show another and cannot reach 
the owner by phone, leave the client in the car while you go to the door and ask the 
owner for belated permission to show the property. Then abide by the owner’s wishes. 


f a listing indicates that the property is to be shown only during certain hours or gives 
other information regarding particular conditions of showing, do not violate these 
requests. There must be a reason for them. 


Leave your business card at each property. It is a courtesy to the owner (whether at 
home or not). It also helps to advertise your own office. It is a good idea to write the 
date and the time on the back of the card. 


nteroffice courtesy requires that when calling another agency for information, you 
immediately identify yourself and your company. 


Do not enter a house with a lighted cigarette, pipe, or cigar, and do not light one while 
in a house. Be certain that prospective buyers also abide by these restrictions. 


Avoid making uncomplimentary remarks about a house, its condition, or its furnishings 
while in the house. The owner may be in the next room and be embarrassed or hurt 
by your comments. 


Dealing With a Pandemic 


ag aptara | 


While we hope the worst is in the past, we may have future periods of concern. 
You must protect yourself as well as those you are dealing with. When clients come 
to your office, remember masks and distancing. Have a supply of surgical masks 
for clients if needed. Give details about the property you are going to show. Then 
suggest the prospects travel separately and follow your vehicle. Keep distances in 
mind at all times and wear masks while viewing the property. 


Virtual tours are a must and some properties will be sold without physical visiting. 
Open houses should be put on hold. 


Provide hand sanitizer before entering property and limit showings to one agent 
and two buyers. No children should be allowed under the age of 18. Keep doors 
open during showings for ventilation. 
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It is strongly suggested you have parties sign the C.A.R. Form PEAD-V (Coro- 
navirus Property Entry Advisory and Declaration — Visitor), which covers safety 
precautions that must be addressed. Besides masks, nothing is to be touched and 
no paper is allowed at the property, so no brochures or any papers to be signed. To 
avoid looky-loos at this critical time, we suggest buyers provide proof of funds and 
financing preapproval. 


KEEP THEM YOURS 


After you have completed your first session of showing homes to prospective buy- 
ers, it is a good idea to ask them to return to the office to discuss the properties 
they have seen. If a closing is not going to be possible, consider a way to tie down 
the prospects so they regard you as their agent. Consider the following approach: 


I prefer to work with just a few buyers. I dedicate my efforts to finding them 
a property that best meets their needs. Usually, I’m able to meet the needs of 
my buyers in just a few weeks. I am willing to work for you and concentrate 
my efforts on your behalf if you are serious buyers. At times, buyers don’t really 
have the down payment they say they have, or for some other reason are not 
in a position to buy. If I were able to show you a property that has everything 
you want, would you make an offer? 


Your buyers can be expected to assure you that they are serious and willing to 


You want prospective buyers make an offer. Continue: 


to feel an obligation to work 


with you. If you are willing to let me take over the exclusive responsibility of finding the 
home you want, I will use my best efforts to locate the property that meets all 
your needs. If you see an ad or internet listing that interests you, if you drive 
by a home you like, or even if you see an open-house sign, call me about it. 
If other brokers contact you, tell them to call me and I will cooperate with 
them. If you are willing to work with me, I am willing to go all out for you. 
Does this seem fair? 


The answer will usually be positive, and many people will live up to the agree- 
ment, but it would be better to bring out a buyer-agency agreement at this time. 
When you find the house that meets their needs, committed buyers will often feel 
obligated to make an offer when they might otherwise have procrastinated. If you 
want to act as a buyer’s agent rather than a dual agent or seller’s agent, now is a 
good time to obtain a buyer agent listing. 


Video Streaming 


You can show property to prospective renters or buyers without their being physi- 
cally present. Using a smartphone, you can provide live-time viewing with apps 
such as Skype, Facetime, or Instagram Live. By coordinating viewing time, clients 
can see a live video feed as the agent uses a camera function to scan rooms and 
exterior features while talking to the client. The client can ask for close-ups or 
to return to a particular feature of the property. While some agents have reported 
receiving purchase offers online from the live feed, it has been particularly valuable 
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SUMMARY 
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as to relocation rentals. Clients are willing to obligate to a one-year lease more 
readily than a half a million dollar purchase when they have not physically visited 
the property. 


Contacts often begin with a phone call. Be prepared for phone inquiries by hav- 
ing current listings, ads, switch property, and location of office listings readily 
available. 


Prospects calling from a For Sale sign usually like the area and exterior; however, 
the price may not be suitable. Callers from ads are often suitable for switch prop- 
erty at a higher price. Callers from the internet like the appearance and price and 
are more likely to be purchasers of the property inquired about than callers from 
other sources. 


Find out the names and addresses of callers, as well as their needs. Give minimum 
property information but extract the maximum information on callers’ needs and 
motivations. By giving callers just enough information to keep their interest level 
high, you can obtain an appointment using a choice of time, not a choice between 
meeting and not meeting. By asking motivated prospective buyers to mark other 
ads that interest them, you can lock the prospects in and keep them from calling 
other agents. 


In preparing to meet prospective buyers, you should have some tentative 
property-showing appointments and a qualifying plan. Before you show any 
property, you must ascertain prospects’ needs, their motivation to buy, and their 
financial qualifications: the down payment they can afford and the maximum loan 
they can carry. 


Personal security risks will be reduced by meeting prospects at your office and 
introducing them to your broker and other employees. 


The motivation of prospects will affect the level of priority and energy that should 
be planned for prospective buyers. Based on prospects’ needs and financial abili- 
ties, your selection of property for showing might need modification. Do not show 
prospective buyers properties they cannot afford. 


Feng shui is the flow of energy and is of importance when dealing with Chinese 
buyers. 


A property tour presentation package can help the buyer keep track of properties 
and evaluate them. It can lead naturally to a sale. 


Plan your showings and ask questions. Don’t give opinions during the showing 
process. Keep in mind that when you conduct a showing, you are selling benefits. 
Involve the entire family with your questions. The qualifying process should con- 
tinue right to the point of sale. 


23/05/22 9:24 AM 


EQA 


a aptara 
FINAL PAGES ap THOA 


Unit9 The Buyer and the Property Showing 317 


Group tours can be effective in showing similar properties. Competitive situations 
can spark interest and encourage action. 


By having buyers select properties for a list for consideration, they can further nar- 
row their choices by property to buy or not buy. 


CLASS DISCUSSION TOPICS 


1. Role-play a phone inquiry about your own home based on a For Sale sign 
with another student. Your goal will be to obtain a name, address, basic 
needs, and a firm appointment. 


2. Role-play a need and motivation buyer-qualification process with 
another student. 


3. Role-play a showing of your classroom with another student cast as a 
prospective buyer of a classroom. 


4. Bring to class one current-events article dealing with some aspect of real 
estate practice for class discussion. 
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UNIT QUIZ 


1. Callers from a For Sale sign are likely to be 
a. satisfied with the area. 
b. looking for a more expensive home. 
c. satisfied with the general exterior appearance. 


d. both aand c. 


2. — Ifwe compare callers from internet postings with those from For Sale signs, 

in general, 

a. callers from signs are more likely to end up buying homes that cost less 
than the home they called about. 

b. callers from internet ads are more likely to end up buying homes that 
cost more than the home they called about. 

c. both of these are true. 

d. both of these are false. 


3. Real estate professionals should 
a. limit showing to their own listings. 
b. show overpriced property first to make the one house seem a bargain. 
c. avoid driving through nearby minority areas. 
d. do none of these. 


4. In showing property, you should 
a. never show a prospect more than three homes in one day. 
b. show prospects a really nice home they can’t afford in order to keep up 
their interest. 
c. never change your showing plans once you start. 
d. do none of these. 


5. The qualifying process includes discovering 
a. the buyers’ motivation. 
b. the buyers’ needs and interests. 
c. adown payment they can make and the amount they can finance. 


d. all of these. 


6. The front-end loan-qualifying ratio is the ratio of 
a. gross housing cost to gross income. 
b. gross income to net income. 
c. net housing cost to net income. 

d. none of these. 


7. The back-end qualifying ratio refers to the ratio of 

gross housing cost to gross income. 

total housing expense plus long-term debt to gross income. 
gross income to net income plus housing cost. 

none of these. 


ao op 
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A good policy for a professional real estate salesperson would be to 

a. meet new prospects at the nicest property you think will interest them. 
b. avoid discussing financial matters until an offer is received. 

c. ask open-ended questions of prospective buyers. 

d. limit appointments to the showing of no more than two properties. 


For personal safety concerns, you should 

a. meet prospects at your office. 

b. avoid ostentatious jewelry or accessories. 
c. leave front doors unlocked at showing. 


d. do all of these. 


If another agent is showing a home when you arrive for a showing, what 

should you do? 

a. Bring your prospects in and let them know they are competing with 
other buyers for the house 

b. Cross the house off your showing list until you are sure it has not been 
sold 

c. Wait inconspicuously until the other agent completes his or her show- 
ing and leaves 

d. Tell your clients that you are certain that the other prospects are buyers 
so they had better act fast 
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OBTAINING THE OFFER 
AND CREATING THE 
SALES AGREEMENT 


LEARNING OBJECTIVES 


When you have completed this unit, you will be able to 
E explain what selling is and how it is accomplished; 


E describe how to obtain an offer to purchase, recognize buying signals, and 
deal with objections; 


E list various closing techniques; 


E explain and complete the California Residential Purchase Agreement and 
Joint Escrow Instructions; and 


E estimate buyer costs. 


KEY TERMS 
assumptive close and Joint Escrow narrative close 
buying motives Instructions negative motivation 
buying signals estimated buyer’s costs persuasion 
California Residential fear of loss close positive choice 
Purchase Agreement inducement trial close 
mirroring 
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WHAT IS SELLING? 


For effective 


communication, Keep It 
Simple and Sincere! 
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If all you accomplished in real estate was to escort people through houses, you 
would be a tour guide, not a salesperson. Selling is a noble profession because 
it helps others fulfill their needs and desires. As a salesperson, you influence the 
outcome of a showing. You influence prospective buyers to become owners by 
executing a real property purchase contract. Webster defines selling as “to induce 
others.” While in real estate we induce others to buy benefits, selling begins with 
uncovering client or customer needs and then working for those needs to be sat- 
isfied. In other words, salesmanship involves imparting knowledge, amplifying 
desire and showing how those desires can be fulfilled. 


Selling Is Persuading 


Persuasion is the central theme in many descriptions of the selling process: 


E The personal or impersonal process of persuading prospective customers to 
buy a commodity or service 


E The art of persuading people to accept or to follow certain ideas that lead 
them to a desired action 


E Persuading people to want what you have in terms of products, services, 
or ideas 


Unfortunately, the word persuasion reminds many people of someone who 
convinces them to buy unnecessary products. You can avoid this problem by 
understanding that people buy benefits that will satisfy their wants and needs, 
both conscious and unconscious. Your job is to address the needs and show your 
customers that satisfying their needs is most important to you. The good feelings 
that result will lead to long-term customer satisfaction and future business. 


Selling Is Effective Communication 


Without effective communication, there is no understanding. Know what you 
want to say; use listeners’ language. Do not use fancy or technical words when 
simple ones will do. Use the “KISS” method— Keep It Simple and Sincere. 


A clear idea, sufficient facts, and proper media are of no avail if the communicator 
uses language that confuses the listener. Words should be chosen with the utmost 
care, organized, and delivered meaningfully. When you are dealing with parties 
who have limited English language skills, speak slowly and ask questions so you 
are certain you are being understood. Avoid using real estate terminology, such as 
Fannie Mae, or acronyms, such as MLS and FSBO. 


Idea. The most common cause of poor communication is the communicator’s 
own failure to understand the idea he wants to express. You must have something 
to communicate. As a rule, if you are unsure about what you really mean or are 
lacking essential facts, it is best not to try to communicate your thoughts to others. 
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Open-ended questions ask 
for reasons and feelings. 


Example: “Why do you want 
a three-car garage?” 
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Facts. To make the sales message understood, you must provide sufficient facts. 
Without facts, the person receiving the message cannot form valid conclusions 
or take effective action. This is illustrated by the story of a temporary post office 
employee who was told to take a truck and deliver the New York mail. Six hours 
later, the department received a telephone call: “I’m out of gas on the New Jersey 
Turnpike, 11 miles out of New York. Can you wire me some money so I can deliver 
the mail?” What the boss had forgotten to tell the new employee was, “When we 
say deliver the New York mail, we mean to drive it two blocks to Union Station 
and leave it on the train platform.” 


Receiver. Words or symbols have different meanings for different people. 
Assess your listener before attempting to communicate. Recognition of experi- 
ence, mood, and temperament, as well as knowledge of the product or service, will 
make or break the communication chain. 


Your Voice Personality 


Does your selling voice communicate well? If not, the following four guidelines will help 

you relate to your customer more effectively: 

1. Articulate clearly 

2. Sound positive and friendly 

3. Match your customer's speech in volume, speed, and tone (this is sometimes 
called mirroring). Remember that just because someone speaks slowly, it doesn’t 
mean that person thinks slowly. 

4. Use your customer’s descriptive words 


Selling Is Discovering 


Help your client or customer to discover. For example, ask, “Would it be all right 
if I ask you a few questions?” Evaluate your inquiry style by asking the following 
questions: 


E Do my questions tell my prospect that I understand the client or customer? 
Em Do [ask property-oriented (fact-finding) questions? 
Em Do! follow this with people-oriented (feeling-finding) questions? 


E Do [I ask open-ended questions to get the other party to “open up”? 


In qualifying prospective buyers, use open-end questions to gain information 
rather than closed-end questions. Open-end questions ask for reasons and feel- 
ings and aid in the communication process, whereas closed-end questions can be 
answered with a simple “yes” or “no” that does not provide any background about 
reasoning and motivation. A child’s “Why?” is an example of an open-ended ques- 
tion. By asking questions like “Tell me...,” you invite the buyer’s participation. 
The buyer will feel more in control. 


24/05/22 8:02 AM 


EQA 


FINAL PAGES -aeQ aptara | 


324 Unit 10 Obtaining the Offer and Creating the Sales Agreement 


Give buyers a rational reason 
to fulfill an emotional need. 
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If you start with fact-finding questions, which appeal to reason, you accomplish 
the following three things: 


1. You relax the prospect. 
2. You indicate to the prospect that you have done your homework. 


3. You obtain valuable information that helps guide your sales effort. 


Then revert to feeling-finding questions, which appeal to emotions. Remember 
that people are more likely to buy the product or service if they feel that you 
understand them. By acknowledging the buyer’s needs, you can establish a bond 
of empathy. You must show that you understand both the needs and the concerns 
of the buyer. 


Customers’ reasons for buying traditionally have been divided into two major cat- 
egories: rational and emotional. Rational motives are usually defined as including 
any considerations that have to do with long-term costs, financing, and benefits 
from proposed expenditures. In other words, rational motives measure all the 
costs against all the probable gains. There are probably as many emotional motives 
for buying as there are customers. However, a few that are most frequently seen 
in real estate are love, fear, convenience, prestige or social approval, and self- 
improvement. Selling often involves giving a prospective buyer a rational reason 
for fulfilling an emotional need. 


Selling Is Knowing Your Customer 


Customers are the heart and soul of your business. Your customers do not have to 
love you but should like and trust you. It is a good idea for you to love your cus- 
tomers. Always keep in mind how you can best serve them. 


Customer types. There have been numerous attempts to pigeonhole pros- 
pects and customers. This can be done if you keep in mind the temperamental 
fluctuations that might occur. Remember, no customer is a single type; each one is 
a composite of several types. Most experienced licensees have seen an individual 
display more than one temperament during an interview. Some customers put the 
salesperson on the defensive; some buyers waver; some are irritable, cynical, or 
good-humored. Alert salespeople adjust their approaches to the attitudes, tem- 
peraments, and buying needs of each customer. Figure 10.1 shows strategies for 
dealing with various types of prospects. 
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Types of Prospects 


General Strategies to Use 


Silent Prospect—the “Clam’—Does 
not indicate whether she is agreeing or 
disagreeing 


Ask leading questions; be more personal 
than usual/ 


Procrastinator—the “Putter-Offer’—Does 
not know his own mind; has difficulty 
making up mind 


Summarize benefits that prospect will lose 
if he or she does not act; be positive, self- 
assured, and dramatic/ 


Glad-Hander—Talkative or 
overenthusiastic 


Lead these prospects back into the sale 
after letting them talk themselves out! 


Argumentative Type—Usually is insincere 
and tries the salesperson’s patience 


Sincerity and respect on the salesperson’s 
part will create respect. Consider, 

“You're absolutely right. That’s why you'll 
appreciate...” 


Slow or Methodical Type—Appears to 
weigh every word of the salesperson 


Slow down and simplify details. Adjust your 
tempo to your prospect’s. This approach 

is often called mirroring and can lead a 
sales prospect comfortably to a positive 
decision. 


Skeptical or Suspicious Type—Convinced 
that every salesperson is trying to “pull the 
wool over her eyes” 


Stay with the facts, and be conservative in 
statements. Allay the prospect's fears. 


Overcautious or Timid Type—Acts as if he 
does not trust the salesperson 


Take it slow and easy. Reassure on every 
point. Use logic and make it simple. 


Impulsive Type—Apt to interrupt 
presentation before salesperson states all 
points 


Speed up presentation, concentrating only 
on important points. Omit details when 
possible. 


Opinionated — Ego Type—ls overconfident, 
with strong opinions 


Give these prospects “rope” by appealing 
to their egos. Listen attentively and guide 
them, using their opinions. 


Selling Is Knowing Your Product 


If you are going to satisfy customer needs and wants, you must know what prop- 
erties are available and their features. Taking a listing, preparing for a showing, 
going through the multiple listing service listings, and networking with others are 
all good opportunities for gathering this information. Knowledge and expertise are 
becoming even more important as consumers become more sophisticated. Several 
areas of knowledge about your product are discussed in the following paragraphs. 


Features of properties include those of the community, as well as those of specific 
houses. For example, clients may want to know the following: 


E Are there good schools nearby? (Private as well as public and specialty 


schools) 


E Where is the nearest pickleball court? 


mg What are the neighborhood amenities? 
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Because it is difficult to know everything about every community, many sales- 
people begin by specializing in a specific geographic area. Often, this market area 
includes the neighborhoods in which you will do the most business. It will serve 
you well to get involved in these communities, get to know the neighborhood, 
and keep up with changes. 


The brokerage firm, you, and the services you provide also are part of the product. 
Unanswered questions and objections raised in these areas can kill a sale. Early 
in your relationship with your clients or prospects, present information that will 
establish your credibility and show them that you have the resources to work hard 
for them. Some agents hand out fact sheets or a résumé. An anecdote about a way 
in which you and the firm have benefited others may help you establish rapport 
and provide reassurance if the situation seems appropriate: 


“There are advantages and disadvantages to this property,” said the honest 
and well-informed real estate agent. “To the north is the gas works, to the east 
the glue factory, to the south a fish and chips shop, and to the west a sewage 
farm. These are the disadvantages.” 

“What are the advantages?” the customer asked. 

“You can always tell which way the wind is blowing,” was the agent’s 
reply. As this anecdote humorously illustrates, you often can present disad- 
vantages as advantages. 


Because it is unlikely that a piece of property will have every feature a client 
wants, it makes sense to play up the significant features and downplay the ones 
that are lacking. However, be meticulous about disclosure issues. Do not neglect 
or change the presentation of negative information just because it is (or may be 
perceived as) a disadvantage. Both legally and morally, you owe each client a high 
standard of care—a quality of service that a “reasonably prudent person” would 
provide. Since the Easton v. Strassburger case, awareness of responsibilities has 
become a prime concern in the real estate profession. 


Selling Is You 


You should present a calm rational persona. You must show a desire to understand 
needs and to help in their fulfillment. If you appear to be trying too hard, buyers 
are likely to become nervous or defensive, or both. You want to be a person whom 
the buyers like and trust. You can be that person and it will lead to success. 


There will be times when you are not the person who can best serve a particular 
client. Perhaps the client is looking for a home that lies outside your market area. 
Or, someone may want a piece of investment property that will involve intricate 
tax and financing complications. The worst mistake you can make is thinking that 
you can serve everyone. It is far better to refer people to brokers or other individu- 
als who have the required expertise. Even if you do refer a prospect to another 
agent, it would be ethical and legal to earn a referral fee from the other agent after 
the transaction has reached a successful close. 
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OBTAINING THE OFFER 


FIGURE 10.2: 
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Closing is simply asking for a decision. 


To narrow the number of homes shown for a purchase decision, some brokers 
create a list. When you show a number of properties to clients, the list approach 
should be considered. It is a logical approach to selling. After each showing, ask 
the clients what they liked about the property and what they considered negatives. 
Then ask if the property should be added to their list for consideration. After you 
have three or more properties on the list, go over the pluses and minuses of the 
properties and let the clients tell you which properties they feel they like best. 
Do not be assertive and try to influence this final decision. Your personal likes 
and dislikes could turn a decision into no decision at all. Once they have made 
their choice, ask whether they would like to put an offer on the property. Selling 
becomes a matter of showing the prospects how and why it should be their home. 


In striving to obtain an offer to purchase, you will find that each transaction is 
unique and has its own approach and required motivation. However, there are 
some general principles to apply. Understanding why customers buy and the basic 
steps of transactions help you prepare for a presentation that will lead to an offer. 
Four basic steps are illustrated in Figure 10.2. They are discussed in the following 
paragraphs. 


Steps in Obtaining the Offer 


Attempt 
i. 4 Trial Close 
Overcome 
m $ 
Resistance 
o l Watch for 
Buying Signals 
Appeal to 


Buying Motives 


Appeal to Buying Motives 


Merriam-Webster’s Collegiate Dictionary defines motive as “something (as a need or 
desire) that causes a person to act.” Understanding a buyer’s needs and wants is 
absolutely essential for optimum results. Remember, you are going to be selling the 
benefits that match those needs and wants. After all, why should an individual 
buy a home and be responsible for its maintenance, taxes, and so on, rather than 
rent for life? Why should a family skimp and save for a down payment and make 
monthly payments when that family could live in a public housing unit or with 
relatives? 


Ownership of real property satisfies several basic needs or buying motives. 
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Survival. The most basic human need is survival. If a home has no amenities 
other than providing shelter, it satisfies the basic human need to survive. 


Security. The desire for security is a fundamental need that has many appli- 
cations in the selling process. Every licensee should appeal to it. The home 
historically has become the principal financial asset of many Americans. In times 
of financial stress, the home might be something to fall back on. People feel secure 
in their own homes. They do not have to worry about landlords asking them to 
leave because the landlords want their own children to live there. 


Pride of ownership/social need. Once buyers obtain basic shelter, pride 
impels many to pay considerably more for additional benefits. What they feel their 
friends and/or family will think of the home influences many buyers. By a state- 
ment such as “Wouldn’t you like to entertain your friends on this delightful patio?” 
you can create an image of pride in showing the home to others. Many salespeople 
use pride of ownership immediately by referring to the property being shown as if 
the prospective buyers were already the owners. Pride of ownership appeal is not 
limited to luxury estates. It can be used for all types of properties because most 
buyers are looking at properties with better amenities than they currently enjoy. 


Love of family. Desirable school areas, recreational facilities, shopping con- 
veniences, or other factors that may appeal to one or all members of the family 
often induce the purchase of a certain property. Many times, one of the foremost 
factors in the buyer’s mind will be how the home can help the family. Don’t forget 
that in many families, pets are regarded as important family members. 


Health. Motivation arising from health interests is closely allied to the survival 
instinct and can be a determining factor in a decision to buy. The quality of the 
environment—of the air and water, lower noise levels, the avoidance of urban 
congestion—often motivates a decision to buy. 


Desire for profit or gain (investment). More people have started on the 
road to financial independence through home ownership than in any other way. 
Buying a home can be an investment for the future because well-located proper- 
ties in the long run increase in value, a process called appreciation. The amount of 
appreciation depends on numerous factors, such as the demand for housing in the 
area, the supply of homes, the availability of good financing, and the area’s econ- 
omy. While we have seen periods of sharp declines in value in the past, property 
values in California historically have tended to increase an average of more than 
3% a year beyond the rate of inflation. Home ownership is still likely to be the best 
investment or savings program the average family will ever have. 


Tax benefits. Home ownership, as well as second-home ownership, offers sig- 
nificant tax advantages that influence many buyers. The deductibility of property 
taxes and interest means that true costs can be significantly less than they appear. 
Because of the 2017 tax reform, the increase in the standard deduction and limita- 
tions on tax deductions, the number of buyers who are able to benefit from these 
deductions has been limited. The special tax exemptions available for gains on the 
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sale of primary residences is of significant benefit for homeowners who sell homes 
that have appreciated in value. (See Unit 14.) 


Comfort and convenience. The human drive for comfort and conve- 
nience has less influence than some of the other, previously mentioned factors. 
When basic needs have been fulfilled, however, these may be considered an added 
dimension. 


Reason versus emotion. Logic makes people think, or reason. Emotion 
makes them act. Potential buyers may decide logically that a property is suited for 
them, but they may not act because the property does not trigger an emotional 
response. In most situations, buyers do not buy simply from need, they buy what they 
want. While sellers tend to sell based on logic, buyers generally buy based on 
emotion. The successful salesperson probes to find the buyers’ desires that, when 
satisfied, will trigger their motivation to buy. This is why communication is so 
important. What a buyer says he or she wants is likely to be based on reason; what 
the buyer really wants may be based more on emotion than on reason. If you pay 
attention while showing a house, you can determine the emotional needs of the 
buyer and select properties to show that meet those needs. You can gain an under- 
standing of which of several properties a buyer actually wants by questions such 
as “If these properties were priced identically, which property would you prefer?” 
Follow this up with, “Why?” By listening, you can offer knowledgeable assistance 
based on experience of other buyers your buyers can relate to. It is much easier to 
sell buyers a property that appeals to their emotions than one that appears sensible 
for them. 


The author once showed a prospective buyer a luxury home. He could easily afford 
it but hesitated spending the money because he didn’t need that fine a home. Giv- 
ing the buyer a rational reason to buy resulted in a sale: “It’s more than a home, it’s 
an investment, and you don’t have to wait to sell it to realize the appreciation. A 
great many homeowners have sent their children through college by refinancing 
their homes or using a home equity line of credit.” Buyers are usually often recep- 
tive to even weak rational reasons to buy property that appeals to their emotions. 


Sensory appeal. People learn about the surrounding world through their 
senses, which include sound, sight, smell, taste, and touch. You can enhance your 
presentation by employing all the senses and by emphasizing the benefits that can 
be appreciated by various senses. 


In appealing to the sense of sight, point out the restful and interesting views from 
the windows, the lush lawns, the lines of the house, the ample wall space. Be care- 
ful not to go overboard about certain colors; they may be your choice but not the 
buyer’s. 


The appeal of sound may be either its absence or its presence—perhaps it will be 
music, man-made or natural, to a buyer’s ears. Where possible, call attention to 
the sound made by the ocean, a lake, a babbling brook, or birds. Also, make buy- 
ers aware that machinery in the house, such as air conditioners, water closets, and 
power switches, operate quietly. 
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FIGURE 10.3: 
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To appeal to buyers’ sense of smell, call attention to the fresh air, flower scents, or, 
if possible, the smell of cedar from closets or chests. 


The sense of taste might be appealed to by testing the flavor of well water, veg- 
etables from the garden, or fruit from the trees. If you know there is ripe fruit in 
the yard, an excellent technique is to bring a pen knife with you and offer a slice 
of fruit to the prospective buyers. 


Appeal to the sense of touch by touching the carpeting, knocking on the solid 
wood paneling, or breaking up a lump of garden soil in your hand. Your prospects 
will likely do the same. By touching, they come a little closer to ownership. 


Negative motivation. Negative motivation applies to knowing what some- 
one does not want. There are many things we do not want: pain, hunger, fatigue, 
worry, strife, just to mention a few. Negative motivation can be more immediate 
and real to a person than positive motivation. People seem to know what they do 
not want better than what they do want. 


To avoid a fruitless, time-wasting search, the salesperson should endeavor to learn 
buyers’ negative motivations as well as the positive ones. Some disadvantages 
of home ownership are described in Figure 10.3: large initial investment, risk, 
increased expenses, restricted mobility, a low level of liquidity, and greater respon- 
sibility. If a buyer does not want something, the absence or mitigation of this 
perceived negative becomes a strong positive factor for a sale. 


Disadvantages of Home Ownership 


© Large initial investment: Normally, buying a home requires a down payment of 5% to 
20% of the purchase price, with the exception of VA loans, some FHA loans, and loans 
involving secondary financing or high rates of interest. This means the purchase price of 
a $400,000 home may require a down payment of $20,000 to $80,000. In addition, the 
closing costs could well be from $4,000 to $10,000. 


M Risk: Whenever customers invest money, they risk losing some or all of it. Changes 
in market conditions can affect value. However, well-located properties kept in good 
condition offer less risk over the long term than most other investment choices. 


M Increase in expenses: Although mortgage payments remain constant in the case of 
fixed-rate loans, other costs may increase. Property taxes and utility costs creep upward. 
Maintenance costs increase as the home ages. Adjustable-rate loans could have an 
increase in interest and payments. Buyers have to weigh some of these increased costs 
against the advantages of ownership, but they should remember that rents also increase. 


® Restricted mobility: To a degree, people are less mobile once they have bought a home. 
However, houses can be sold or rented out by the owner. 


Œ Lack of liquidity: Some say they dislike home ownership because their investment is 
not liquid. While an investment in a home is not as liquid as having money in the bank, 
homeowners can use their property as a source of cash. For example, homeowners 
might consider borrowing on the property by taking out a home equity loan. Or they could 
refinance the first mortgage once sufficient equity has been developed. 


ŒE Greater responsibility: An investment in real property has responsibilities. Buyers must 
maintain the property properly. For example, they may have to climb a ladder to paint 
or call a painter and pay the bill. The lawn needs to be watered and cut to protect the 
investment. 
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Watch for Buying Signals 


In many situations and at various psychological moments during your presenta- 
tion, prospects may signal that they are ready to buy. These buying signals—some 
action, word or phrase, or facial expression of buyers—are tip-offs to the salesper- 
son. A buying signal says, “I’m ready to talk terms if you are.” These signals are 
green lights. After prospects have exhibited a buying signal, follow up the oppor- 
tunity with a closing statement. 


Actions. You are making a presentation, and the prospects stay mum. They do 
not even grunt. You start to wonder if you are talking their language. Suddenly, 
one of them picks up the deposit receipt and reads a clause or two. Stop your 
presentation and swing into your close—they are interested. Prospects also are 
signaling when they return to an upstairs room for a second look or to measure a 
room. They are envisioning their placement of furniture. If prospects seem reluc- 
tant to leave the room or the property or inspect minute details, it shows positive 
interest. These actions will often mean “I’m ready to buy.” 


Words. Obvious buying signals would be statements such as “This is great!” 
“Kevin would love this back bedroom,” or “I especially like the low maintenance.” 
Even an objection or an expression of resistance can spell a buying signal: “Don’t 
you think the price is a little too high?” The alert salesperson hears it as a signal, 
because it shows that the buyer actually is thinking about the purchase. Other 
possible signals occur if a buyer 


E asks the salesperson to go over the financing details again, 
inquires about possession time, 
requests information about closing costs, 


a 
a 
E starts to whisper with a spouse, or 
a 


makes a statement as to a positive aspect of the property. 


Negative statements can be a signal to buy. A complaint about price could instead 
mean an offer at a lesser price is imminent. Complaining about problems that can 
be readily solved, coupled with a reluctance to leave the property, could be a buy- 
ing tactic to justify a lower offer. 


Body language. A salesperson who is not watching customers carefully may 
easily miss facial-expression signals. Prospects smiling as you make your presenta- 
tion or nodding at each other are positive signals. A prospect sitting back in the 
chair and then leaning forward as you make your sales presentation is a sign of 
interest. Meeting your eye contact, as well as showing signs of relaxing, are also 
positive indicators. 
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Overcome Resistance 


To obtain the offer, be prepared to answer any objections raised by the buyer. 
Buyer resistance will vary with each transaction. Typical objections might include 
some of the following statements: 


m “The price is too high.” 

“The water pressure is too low.” 
“The rooms are too small.” 
“The taxes are too high.” 

“T can’t buy until I sell.” 


“T can’t get occupancy soon enough.” 


“TIl never get my kids into that school.” 


Human nature being what it is, some salespeople feel they must conquer objec- 
tions by crushing them decisively. It is an unfortunate truth that many salespeople 
feel they must treat objections as barriers raised to block them from their goal— 
the sale or the offer. They see an objection as being in direct conflict with their 
best interests, and therefore they fear it and wish to combat it quickly. 


In contrast to this, you should treat an objection as a prelude to a sale, a natural 
part of any sales routine. Objections may occur while showing the house or in your 
office before signing the offer. Before proceeding to your counterattack, determine 
two things in your own mind: 


1. Is it really an objection or just a comment? 
2. Is it an objection you can and should do something about? 
There are ways to handle real objections. Five basic steps to be used in meet- 


ing objections are shown in Figure 10.4. Carefully following these steps leads to 
obtaining the offer and closing the sale. 


When buyers are hesitant, ask a simple question or two: 
What if anything would keep you from buying this house? 
How could you overcome this? 

If a buyer responds with a solution, you should have an offer. 


Welcome objections. An objection means that you have an interested 
buyer who has a concern. When you fail to get objections, it could mean that your 
prospect is not a serious buyer. Do not fear objections; welcome them. Encourage 
prospects to tell you what is on their minds. Objections help focus your talk on 
what matters to the prospect. They may be the prospect’s way of asking for more 
information. They may throw some light on the prospect’s thinking. 
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FIGURE 10.4: Meeting a Buyer’s Objections 


You can’t overcome 
objections if you don’t know 
what they are. 


If the buyers can solve their 
own objections, you are on 
the path to a sale. 
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Concede before answering. To avoid putting the buyers on the defensive, 
recognize legitimate concerns. Never tell buyers who have a legitimate objec- 
tion that their position is somehow not valid or less than true. This immediately 
creates confrontation. You might make a comment such as one of these: “Other 
clients have felt the same way in the past, but what they have found is that . . .,” 
“I can appreciate your concerns,” or “I understand how you feel.” 


Rephrase an objection as a question. The buyer might say, “I don’t 
like tract houses,” to which you could reply, “As I understand it then, Mr. and 
Mrs. Buyer, your question is this: ‘Am I better off buying a smaller custom home 
in a less desirable neighborhood for the same money or would I gain greater enjoy- 
ment by owning this larger home with more amenities in a great neighborhood?” 
Try to restate objections as questions. Doing so shows the buyers that you are 
working together and that you are most concerned with helping them. 


Similarly: 
I don’t like the color of this room 
If this were your house, what color would you paint it? 
Do you think [one] gallon of paint would cover it? 


What you have done is minimize the objection and the prospective buyers have 
solved their own objection. 


If a prospective buyer objects to a price, your first question should be, “What do 
you feel would be a fair price for this property?” If the buyer replies with a price, 
your response could be, “How did you arrive at that price?” Listen attentively. You 
could correct misconceptions and justify what you feel is a fair price, or you could 
state, “While I think your price is a little low, let’s try it. If the owners accept, I 
think you'll have made a really advantageous purchase.” 
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Meet objections halfway. A well-known technique for answering objec- 
tions is the “Yes, but . . .” technique. This technique meets objections halfway. 
The objection may be, “This is the smallest bedroom I’ve ever seen.” The licensee 
could answer, “Yes, Ms. Buyer, you’re right, that is a small bedroom, and I imagine 
it was intended for a young person. If this were your house, whose bedroom would 
this be?” You could then continue, “How would you furnish this room for your 
[son/daughter]?” If buyers can solve their own objections, you have gone a long 
way toward making a sale. 


Forestall objections. Your experience tells you to expect certain objections 
from your prospect. Bring up these potential objections before the prospect does. 
This is known as forestalling or anticipating the objection. Its effect is to reduce the 
objection’s importance and to show the prospect that you do not fear it. “It could 
use a new coat of paint. Do you think 10 gallons would do the job?” 


When you don’t know. If you don’t know the answer to a question, never 
guess. It is better to say you don’t know than to fabricate an answer you are unsure 
of. Consider this example: 


” 


“That’s a good question, I’ll get the answer for you by . 


Answering a question with a question. You must handle questions as 
well as objections. One way to answer a question from a buyer is to use a “hook.” 
This is the technique of answering a question with a question. It prolongs the sales 
interview and keeps the buyer in the act. Three examples are these: 

1. Question: Will the sellers agree to an April 1 closing? 

2. Wrong answer: I’m pretty sure they will. 

Using a hook: Do you want an April 1 closing? 
3. Question: Will the sellers consider a lower offer? 
4. Wrong answer: Yes, they’ve indicated they might listen to an offer. 


Using a hook: How much are you prepared to offer? (If you feel the fig- 
ure is unreasonable, you should use it as a starting point and attempt to 
write a more reasonable offer. If you are a buyer’s agent, then you should 
be recommending an offer price and be prepared to justify it.) 


5. Question: Is the stove (refrigerator, drapery, carpeting) included? 
6. Wrong answer: I'll ask the seller. 
Using a hook: Do you want the stove (refrigerator, drapery, carpeting) 


included? 


While these using-a-hook answers imply that the prospect will buy, many agents 
prefer a nail-down approach: “If , would you buy this property?” They have 
asked for something and the agent is asking, “If you got it, would you buy?” 
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Listen and minimize. When the property meets most of the buyer’s expressed 
needs, you can summarize benefits and attempt to minimize or overcome the 
objections. As an example: 
This property is nearly perfect for your family. 
E It is located in the Newport school district that you indicated you desired. 
E It has the formal dining room you said was essential. 


E It has the sunlit patio off the kitchen that you liked in the first house I 
showed you. 


E Its size meets all your requirements: 3 bedrooms, 2% baths, and a 3-car 
garage. 


E The price falls within the guidelines you indicated. 


The condition, I am sure you will agree, is pristine. 


E Is my analysis correct except that you don’t like the tile in the kitchen and 
bath and that the light fixture in the dining room is way too small? 


If the owner agrees with your analysis, you have emphasized the positive features 
and exposed the negative features in a way that tends to make them manageable. 
You might want to continue with, “What do you think it would cost to. . .?” You 
could then say, “I think an offer for this property would make sense, don’t you 
agree?” 


Attempt a Trial Close 


If a salesperson successfully builds each part of the sale throughout the presenta- 
tion, the close will come easily. In many cases, the buyer’s reaction says, “I’m ready 
to make an offer.” There is a psychological moment for a trial close, but it varies 
with each transaction. 


Attempting a trial close often is called “test and heat.” To close any sale and get 
the buyers’ signatures on the deposit receipt, do what your great-grandmother did 
with the old-fashioned flatiron—test and heat. If the customer is not ready to buy, 
add a little “heat.” This means that you present new evidence or reiterate key sales 
points and try again. 


Beginning with the first interview, the salesperson must build for this moment 
during every phase of the sale, because the buyer may make a decision at any time. 
Although all situations and all buyers are different, the following six basic closing 
principles can be set forth: 


E Throughout the sale, use “you” and “yours” or the customers’ name 
E Obtain agreement on a variety of things throughout the interview 


E Tell a complete story in terms of a customer’s buying motives; turn the fea- 
tures into personal benefits and hold some talking points in reserve 


E Watch for buying signals 
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A positive choice is a choice 


of two factors, either of 
which indicate a purchase. 
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E Say, “Let’s go back to the office and see what it looks like on paper’ 


E Ask for their signatures if they do not volunteer to sign 


Closing Techniques 


Six basic closing techniques often are employed: the assumptive close, the posi- 
tive choice, inducement, fear of loss, narrative, and asking for the deposit. Of 
course, there are hundreds of variations on these closing techniques. 


Assumptive close (physical action close). In an assumptive close, you 
assume the buyer is going to buy and you complete the deposit receipt form. This 
close is a natural follow-through when a buyer flashes a buying-signal question 
such as “Can I get possession by July 1?” You should respond, “Would you like pos- 
session by July 1? We can certainly ask for it...” 


Other assumptive closings to consider when you are getting a positive feedback 
include the following: 


Does 30 days for closing meet your needs? (If the answer is affirmative or 
another date is given, you should be writing this offer.) 


The property is listed at [$], but you as the buyer decide what you wish to 
offer. Would you want to offer [$] and be sure you have this home, or would 
you want to offer a different amount? (If you are a buyer’s agent, you should 
suggest an offer price and be prepared to justify the price with comparables.) 


I think we have found your new home; let’s put it on paper. 


Another approach to the assumptive close would be to talk about the next steps 
as if the offer were signed. 


When we receive confirmation of your offer, we will immediately begin final- 
izing the loan as well as arrange for a property inspection. 


Positive choice. Give the buyer a positive choice—that is, a choice between 
two things rather than between something and nothing. The skillful salesperson 
never asks the buyer a question that can be answered with a flat “no.” Here are two 
examples of positive-choice questions: 


Would you prefer government-backed financing with a lower down payment and 
higher monthly payments or conventional financing with a higher down payment 
and lower monthly payments? 


If the seller will retile the kitchen floor, what size tile do you prefer, 18- or 20-inch? 


You have seen [three] houses you really like. Which one do you feel you would be 
happiest in? Why? Let’s see if we can make this your home. 
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Inducement. If used properly, an inducement can be a powerful stimulant to 
a close. For example, consider these: 


If you buy now, I believe we can lock in the current (3.6%) interest rate. You 
would like a 3.6% rate, wouldn’t you? 


I’m sure we could arrange the closing of escrow so you will not make double 
payments. You would like to save that money, wouldn’t you? 


Be careful when you use this technique. If the outcome of the sale hinges on 
a lower interest rate, a change of tile, or an added refrigerator and you cannot 
deliver, you may lose the sale. Try to hedge on your commitment by saying that 
you will do your best to obtain the inducement. 


Fear of loss. The fear-of-loss method, often called the standing-room-only tech- 
nique, is effective only if it is based on fact. Buyers have built up an immunity to 
such statements as this: “This is the last house in this plot, and the builder doesn’t 
plan any further development.” This technique works only if it is based on facts 
concerning a personal, immediate, and real situation. 


Here is an example of a believable fear-of-loss close that is true and is based on 
researched facts: 


This is the last home by this builder available in this tract. All the others are 
sold. When the new tract is open, the price will be $20,000 higher for the 
same home. Wouldn’t you rather buy now and save that amount? 


When a prospective buyer has made an offer or offers on other properties but lost 
out to other bidders, fear of loss is a strong motivation to act now. Again, it must 
be based on fact. “Another agent will be showing this property to an interested 
couple at 3:30 pm today. If you are interested in this property, I suggest an offer 
right now that can be accepted before the couple sees this home.” 


Narrative. A narrative close, or storybook close, involves the use of a third party 
as an ally. If you are able to produce third-party verification of the fact you are try- 
ing to establish, the buyer is likely to accept what you say. For example, you could 
show a newspaper article stating that interest rates are expected to rise. In this 
situation, someone else is conveying the information. For example, the buyer may 
express a concern about some aspect of the property. Use the time-tested “feel, 
felt, found” technique. The agent might say, “I can appreciate how you FEEL; 
many of our clients have FELT the same way, but after examining it further, they 
have FOUND that . . .” Or you could say, “Mr. Jones just down the street had a 
question similar to yours. We were able to find a solution for him. If you wish, we 
can call him to verify my story.” 


If you live in the area, let the buyers know and explain the reasons you chose the 
location. This will add positive reinforcement for a choice. 


Always use real experiences. From interfacing with other agents, you will find out 
about their experiences and how issues were resolved to the satisfaction of clients. 
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first. 
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Ask for the deposit. Many salespeople do an excellent job of making a pre- 
sentation and even covering all objections, but they are hesitant to ask for the 
sale. The reason is fear; they get a battlefield fear sensation. They fear a rejection, 
a “no” answer. Consequently, they overlook asking or are reluctant to ask for the 
deposit. 


Buyers may buy if they are asked to buy, but some salespeople rarely ask. Practice 
and experiment with asking for the deposit. For example, say, “These units do offer 
an excellent appreciation potential if you’re willing to do some fixing up. Why 
don’t you get started on your investment program now? Will you give me your 
deposit check and let me get your purchase under way?” It’s all right to ask again. A 
coffee salesman we know once asked a close friend, the owner of a large restaurant, 
why he had never purchased coffee from him. The reply was, “You never asked!” 


If one closing doesn’t work, continue to emphasize benefits. Suggest another look 
at the property and try another closing. If the property fits the buyers’ needs, they 
like the property, and they can afford it, then treat a failure as a “maybe.” A little 
more time might be all it takes. 


“Let’s jot down the issues you want to address in your offer.” 


Killing a Sale 


A positive sales approach is to ask leading questions, gain agreement throughout the 
sale, then ask for the offer. A salesperson who does not use a positive approach may be 
the loser. The sale also can be killed by the following: 


E Not listening 

Talking too much and too fast 
Being overeager to sell 
Having incomplete knowledge 
Using high-pressure tactics 
Exhibiting fear 

Criticizing competitors 
Straying from the subject 


Displaying a negative selling attitude 


Being argumentative 


A Clean Offer 


When a buyer is interested but “wants to sleep on it,” you should set up a definite 
appointment, hopefully the next day, for the buyer to make an offer, or continue 
the home search. 


Whenever possible, contingencies should be removed, as should nickel-and-dime 
items such as “seller to leave the workbench in the garage.” Don’t deviate from 
what the seller wants unless absolutely essential. Asking for quicker occupancy 
could ruin the buyer’s chances. To make the offer more desirable, loan qualification 
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information can be attached to the offer. While price is important, a clean sale 
is also important and a seller is likely to accept a lower offer if the sale appears 
more certain. Requests for changes can be made after an offer is accepted. While 
not required to agree to any changes after acceptance, the seller oftentimes will 
go along with reasonable buyer requests. If the seller counteroffers rather than 
accepts the offer, then other desired items can be negotiated. 


When There Are Other Offers 


In the event you have a prospective buyer for a property where another offer has 
already been made, you could suggest the following tactic to your prospective 
buyer: An offer for a sum over highest bona fide offer received, such as $5,000, but 
in no event more than a stated price, which would be the highest price your buyer 
is willing to pay. If your prospect’s offer is accepted, your buyer’s offer should allow 
for verification of the competing offer. This approach assures purchase unless the 
buyer’s maximum has been exceeded. 


THE CALIFORNIA RESIDENTIAL PURCHASE AGREEMENT AND JOINT 
ESCROW INSTRUCTIONS 
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“An oral contract is not worth the paper it is written on,” said Samuel Goldwyn. 
The California Statute of Frauds stipulates that all real estate sales contracts must 
be in writing to be enforceable. 


When a sale has been consummated and the offer obtained, put everything in 
writing to avoid costly misunderstanding, bad will, and even litigation in the 
future. It is essential that the purchase contract include the entire agreement of 
the parties. There should be no “understood” provisions that are not reduced to 
writing. Poor draftsmanship of the purchase contract is a significant factor in law- 
suits between buyer, seller, and broker, or any combination of the three. Not only 
must the agreement be complete, but also the parties should fully understand the 
agreement before signing. Many deposit receipt forms were used in California, 
and the buyer’s offer could be submitted on any of these. However, the number 
of forms caused a great deal of concern in legal circles and with the California 
Association of REALTORS® because brokers are seldom attorneys and may be 
confused by the language employed. As a result, in 1985, the California Associa- 
tion of REALTORS®, in cooperation with the state bar and with the approval of 
the Department of Real Estate, developed a model form, the Residential Purchase 
Agreement [and Receipt for Deposit], which is now the California Residential 
Purchase Agreement and Joint Escrow Instructions. This form is now widely 
used in California. (See Figure 10.6.) It is possible to complete your purchase 
contract online and then print out the contract for signatures. (Other form pro- 
viders also offer excellent purchasing agreements. ) 


Content of the Form 


Essentially, the form acts as a checklist to ensure that a contract is complete in all 
respects. The responsible parties must comply with the requirements stipulated to 
help both parties avoid entangling legal complications. Any changes should be 
dated and initialed by the principals to the transaction. 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 


(The following form is copyrighted by the California Association of REALTORS®, © 2021, and is reprinted under a limited license with 
permission. Photocopying or any other reproduction, whether electronic or otherwise, is strictly prohibited.) 


4 QALIFORNIA CALIFORNIA RESIDENTIAL PURCHASE AGREEMENT 
ron ASSOCIATION | AND JOINT ESCROW INSTRUCTIONS 
. OF RBALTORS® (C.A.R. FORM RPA, 12/21) 


k4 


Date Prepared: 


4 R ER: 
THIS IS AN OFFER FROM (“Buyer”). 
a THE PROPERTY to be acquired is , Situated 
in (City), (County), California, (Zip Code), 
Assessor's Parcel No(s). (“Property”). 


(Postal/Mailing address may be different from city jurisdiction. Buyer is advised to investigate.) 
C. THE TERMS OF THE PURCHASE ARE SPECIFIED BELOW AND ON THE FOLLOWING PAGES. 
D. Buyer and Seller are referred to herein,as the “Parties.” Brokers and Agents are not Parties to this Agreement. 
2. AGENCY: 
A. DISCLOSURE: The)Parties each acknowledge receipt of a “Disclosure Regarding Real Estate Agency Relationships” (C.A.R. 
Form AD) if represented by a real estate licensee. Buyer's Agent is not legally required to give to Sellers Agent the AD form 
aned by Buyer. Seller's Agentis not legally obligated to give to Buyer's Agent the AD form Signed by Seller. 


B. CONFIRMATION: The following agency relationships are hereby confirmed for this transaction. 

Seller’s Brokerage Firm License Number. 

Is the broker of (check one): Othe Seller; or O bothythe Buyer and Seller (Dual Agent). 

Seller’s Agent. License Number. 

Is (check one): O the Seller's Agent (Salesperson or broker associate); or O both the Buyer's and Seller’s Agent (Dual Agent). 

Buyer’s Brokerage Firm License Number. 

Is the broker of (check one): O the’Buyer; or C) both the Buyer and Seller (Dual Agent). 

Buyer's Agent License Number. 

Is (check one): O the Buyer's Agent (Salesperson or broker associate); or O both the Buyer’s and Seller's Agent (Dual Agent). 
C. More than one Brokerage represents O Seller, O Buyer. See, Additional Broker Acknowledgement (C.A.R. Form ABA). 


D. POTENTIALLY COMPETING BUYERS AND SELLERS: TheParties each acknowledge receipt of a “Possible Representation 
More than One Buyer or Seller - Disclosure and Consent” (C.A.R. Form PRBS). 

TERMS OF PURCHASE AND ALLOCATION OFsCOSTS: The items in,this paragraph are contractual terms of the Agreement. 
Referenced paragraphs provide further explanation. This form is. 16 pages. The Parties are advised to read all 16 pages. 


) [Purchase Price JS [AIC 


Close Of Escrow (COE) ____ Days after Acceptance 
ORon_ s (date) 
Expiration of Offer ; a days after all Buyer Signature(s) 
(date), 
at 5PM or AMO RM 
Initial Deposit Amount _ (__% of purchase price) | within 3 (or ) business days 
is number above is for calculation purposes after Acceptance [ wire transfer 
Sdi is not a contractual term) OR 


Increased Deposit $ ( % Of purchase price) removal of all contingencies 
(Money placed into escrow after (% number above is for calculation purposes (date) 


the initial deposit. Use form DID at | and is not a contractual term) 
time increased deposit is made.) 


Loan Amount(s): First | $ ( % of purchaseyprice) | Conventional or, if checked, 
Interest Rate | Fixed rate or O Initial adjustable rate, not to FHACIVA 


exceed % 

i j (CAR Forms FVAC, HID attached) 
o 

Points | Buyer to pay zero points or upto % of the Seller Financing 


joan amount 
Other: 


If FHA or VA checked, Deliver list of 17 (or ) Days after Acceptance 
lender required repairs 


Additional Financed Amount | $ (____% of purchase price) Conventional or, if checked, 
Fixed rate or [O Initial adjustable rate, not to i i 

Interest Rate | exceed ee oe 

s Buyer to pay zero points orupto___—'‘% of the à 
Points | joan amount 


Occupancy Type Primary, or if checked, O Secondary O Investment 
PURCHASE price Totals O OOOO 


© 2021, California Association of REALTORS®, Inc. A 


RPA 12/21 (PAGE 1 OF 16) Buyer’s Initials / Seller's Initials / EQUAL havana 


a 
Q 
x 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 
(continued) 


PropertyAddress: Date: 


BO) Seller Credit, if any, to Buyer $. ( % of purchase price) | Seller credit to be applied to closing 
(% number above is for calculation purposes and | costs OR 
is not a contractual term) Other: 


g ADDITIONAL FINANCE TERMS: 


q 5B Verification of All Cash (sufficient Attached to the offer or O 3 (or ) Days 
funds) after Acceptance 
H(2) | 6A Verification of Down Payment and | Attached to the offer or 13 (or ) Days 
Closing Costs after Acceptance 
H(3) Verification of Loan Application Attached to the offer or O3 (or ) Days Prequalification O Preapproval 
after Acceptance Fully underwritten preapproval 


| J jie Tl Final Verification of Condition 5 (or ) Days prior to COE 
| kK [23 | Assignment Request 17 (or ) Days after Acceptance 


L(1) 17 (or ) Days after Acceptance No loan contingency 


L(2) | 8B Appraisal: Appraisal contingency Days after Acceptance No appraisal contingency 
ee oe oe aa a Removal of appraisal contingency 

$ p P does not eliminate appraisal 

cancellation rights in FVAC. 


L(3) | 8C, 12 Investigation of Property 17 (or Days after Acceptance 
Informational AcCess to Property 17(or___) Days after Acceptance REMOVAL OR WAIVER OF 


Buyer’s right to access the Property for informational purposes is NOT a contingency, does CONTINGENCY: 
NOT create cancellation rights, and applies even if contingencies are removed. Any contingency in L(1)-L(7) may be 


L(4) | 8D, 14A Review of Seller Documents 17 (or. ) Days after Acceptance, or 5 Days | removed or waived by checking the 
after receipt, whichever is later applicable box above or attaching a 


L(5) | 8E, 13A Preliminary ("Title") Report 17 (or ) Days aftenAcceptance or 5 Days Contingency Removal (C.A.R. Form 
after receipt, whichever is later CR) and checking the applicable 
box therein. Removal or Waiver at 


L(6) | 8F, 11K Common Interest Disclosures 17(or____) Days after Acceptance, or 5 Days | time of offer is against Agent advice. 
required by Civil Code § 4525 or this _|,after receipt, whichever is later See paragraph 8H. 


Agreement 


O CR attached 
L(7) | 8G, 9B(6) Review of leased or liened items 17 (or ) Days after Acceptance, or 5 Days 
(Such as for solar panels or propane after receipt, whichever is later 
tanks or PACE or HERO liens) 


L(8) | 8J Sale of Buyer's Property 
Sale of Buyer's property is not a 
contingency, UNLESS checked here: 
C.A.R. Form COP attached 


Time of Possession Upon notice of recordation, OR T1 6 PM or 
AM/O PM on date specified, as 
applicable, in 3M(2) or attached TOPA. 

M(2) | 7C Seller Occupied or Vacant units COE date or, if checked below, C.A.R. Form SIP attached if 29 or 
days after COE (29 or fewer days) fewer days. C.A.R. Form RLAS 
days after COE (30 or more days) attached if 30 or more days. 

M(3) Tenant Occupied units See Tenant Occupied Property,Addendum f tenant occupied O TOPA or 

(C.A.R. form TOPA) Other, attached 
| na) |ia | Seller Delivery of Documents 7(or____) Days after Acceptance 
N(2) Sign and return Escrow Holder 5(or____) Days after receipt 
Provisions and Instructions 

N(3) | 11K(2) Time to pay fees for ordering HOA 3(or____) Days after Acceptance 
Documents 

N(4) | 10B(1 Install smoke alarm(s), CO detector(s), ___) Days after Acceptance 
water heater bracing 


N(5) Evidence of representative authority 3 Days after Acceptance 


A 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 
(continued) 


PropertwAddréss: Date: 


Items Included - All items specified in Paragraph 9B are included and the following, if checked: 


Stove(s), oven(s), stove/oven Video doorbell(s); Above-ground pool(s) / O spa(s); 
combo(s); O Security camera equipment; W Bathroom mirrors, unless 

O Refrigerator(s); Security system(s)/alarm(s), other than excluded below; 

Wine Refrigerator(s); separate video doorbell and camera Electric car charging systems 
Washer(s); equipment; and stations; 

Dryer(s); Smart home control devices; Potted trees/shrubs; 
Dishwasher(s); Wall mounted brackets for video or audio 
Microwave(s); equipment; 

ditional Items Included: 
o 


Excluded Items: 


Natural Hazard Zone Disclosure O Seller Environmental 
Report, including tax information Other 
Provided by: 


Report Seller 
Smoke alarms, CO detectors, water O Seller 
heater bracing 
10A Government Required Point of Sale Buyer O Seller 
10B(2) nspections, reports 
10B(2)(A) Government Required Point of Sale Buyer O Seller 
corrective/remedial actions 


Escrow Fees Buyer D Sēller O Both Escrow Holder: 
Eachito pay their own fees 
13 Owner's title insurance policy Buyer Seller O Both Title Company (lf different 
from Escrow Holder): 
Buyer’s Lender title insurance policy Buyer Unless Otherwise Agreed, Buyer 
shall purchase any title insurance 
policy insuring Buyer's lender. 


County transfer tax, fees Buyer O Seller 0 Both 
City transfer tax, fees Buyer O Seller Both 


N 


A 
= 
x 


kd 
Q(7) 


= 
= 
= 


HOA transfer fees O Seller Unless Otherwise Agreed, Seller 
shall pay for separate HOA move- 
out fee. and Buyer shall pay for 
separate. move-in fee. Applies if 
separately billed or itemized with 
cost in transfer fee. 


Private transfer fees Seller, or if checked, O Buyer (Both [ 


[>] 
= 
= 
= 


10C Home warranty plan: Buyer O Seller O Both Cost not to exceed $ x 
£ Buyer waives home warranty plan Issued by: 


R OTHER TERMS: 


[>] 
A 
= 
Cc 
f 


A 
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California Residential Purchase Agreement and Joint Escrow Instructions 


(continued) 


PropertyAddress: Date: 
4. PROPERTY ADDENDA AND ADVISORIES: (check all that apply) 
A, PROPERTY TYPE ADDENDA: This Agreement is subject to the terms contained in the Addenda checked below: 


Probate Agreement Purchase Addendum (C.A.R. Form PA-PA) 

Manufactured Home Purchase Addendum (C.A.R. Form MH-PA) 

Tenant Occupied Property Addendum (C.A.R. Form TOPA) (Should be checked whether current tenants will remain or not.) 
Tenancy in Common Purchase Addendum (C.A.R. Form TIC-PA) 

Stock Cooperative Purchase Addendum (C.A.R. Form COOP-PA) 


Other 
OTHER ADDENDA: This Agreement is subject to the terms contained in the Addenda checked below: 
Addendum # (C.A.R. Form ADM) Short Sale Addendum (C.A.R. Form SSA) 


Back Up Offer Addendum (C.A.R. Form BUO) Court Confirmation Addendum (C.A.R. Form CCA) 
Septic, Well, Property Monument and Propane Addendum (C.A.R. Form SWPI) 

Buyer Intent to Exchange Addendum (C.A.R. Form BXA) Seller Intent to Exchange Addendum (C.A.R. Form SXA) 
Other Other 
BUYER AND.SELLER ADVISORIES: (Note: All Advisories below are provided for reference purposes only and are not 
intended to be incorporated into this Agreement.) 
M Buyer's Inspection Advisory (C.A.R. Form BIA) Fair Housing and Discrimination Advisory (C.A.R. Form FHDA) 
(4 Wire Fraud Advisory (C.A.R AForm WFA) M Cal. Consumer Privacy Act Advisory (C.A.R. Form CCPA) 
(Parties may also receive a privacy disclosure from their own Agent.) 


Wildfire Disaster Advisory(C.A.R. Form WFDA) Statewide Buyer and Seller Advisory (C.A.R. Form SBSA) 
Trust Advisory (C.A.RiForm TA) Short Sale Information and Advisory (C.A.R. Form SSIA) 
REO Advisory (C.A.R. Form REO) Probate Advisory (C.A.R. Form PA) 
Other: Other 
5. ADDITIONAL TERMS AFFECTING PURCHASE PRICE: Buyer represents that funds will be good when deposited with Escrow 
Holder. 
A. DEPOSIT: 


6. A 
A 


D 


(1) INITIAL DEPOSIT: Buyer shall deliver deposit directly to Escrow Holder. If a method other than wire transfer is specified in 
paragraph 3D(1) and such method is unacceptable’ to Escrow Holder, then upon notice from Escrow Holder, delivery shall 
be by wire transfer. 

(2) INCREASED DEPOSIT: jncreased deposit specified in paragraph 3D(2) is to be delivered to Escrow Holder in the same 
manner as the Initial Deposit. If the Parties agree to liquidated damages in this Agreement, they also agree to incorporate the 
increased deposit into the liquidated damages amount by signing a new liquidated damages clause (C.A.R. Form DID) at the 
time the increased deposit is delivered to Escrow Holder. 

(3) RETENTION OF DEPOSIT: Paragraph 29, if initialed’ by all\Parties or otherwise incorporated into this Agreement, 
specifies a remedy for Buyer’s/ default. Buyer and Seller are advised to consult with a qualified California real 
estate attorney before adding any other clause specifying a,remedy (such as release or forfeiture of deposit or 
making a deposit non-refundable) for failure of Buyer to complete the purchase. Any such clause shall be deemed 
Inval unless the clause independently satisfies the statutory liquidated damages requirements set forth in the 

ivil Code. 

ALL CASH OFFER: If an all cash offer is specified.in paragraph 3A, no loan is needed to purchase the Property. This Agreement 

is NOT contingent on Buyer obtaining a loan. Buyer shall, within the time specified in paragraph 3H(1), Deliver written verification 

of funds sufficient for the purchase price and closing costs. 

LOAN(S): 

(1) FIRST LOAN: This loan will provide for conventional financing UNLESS FHA VA, Seller Financing (C.A.R. Form SFA), or 
Other is checked in paragraph 3E(1). 

(2) ADDITIONAL FINANCED AMOUNT: If an additional*financed amount is specified in paragraph 3E(2), that amount will 
provide for conventional financing UNLESS Seller Financing (C.A.R)Form SFA), or Other is checked in paragraph 3E(2). 

(3) BUYER’S LOAN STATUS: Buyer authorizes Seller and Seller's Authorized Agent to contact Buyer’s lender(s) to determine 
the status of any Buyer's loan specified in paragraph 3E, or any alternate loan Buyer pursues, whether or not a contingency 
of this Agreement. If the contact information for Buyer’s lender(s) is differentfrom that provided under the terms of paragraph 
6B, Buyer shall Deliver the updated contact information within 1 Day of Seller's request. 

(4) FHA/VA: If FHA or VA is checked in paragraph 3E(1), a FHA/VA amendatory clause (C.A.R. Form FVAC) shall be 
incorporated and Signed by all Parties. Buyer shall, within the time specified in paragraph 3E(1), Deliver to Seller written 
notice (C.A.R. Form RR or AEA) (i) of any lender requirements that Buyer requests Sellert0 pay for or otherwise correct or 
(ii) that there are no lender requirements. Notwithstanding Seller's agreement that Buyér may obtain FHA or VA financing, 
Seller has no obligation to pay or satisfy any or all lender requirements unless agreediin writing. 

BALANCE OF PURCHASE PRICE (DOWN PAYMENT, paragraph 3F) (including all-cash funds) to be deposited with 

Escrow Holder pursuant to Escrow Holder instructions. 

LIMITS ON CREDITS TO BUYER: Any credit to Buyer as specified in paragraph 3G(1) or Otherwise Agreed, from any source, 

for gee or other costs that is agreed to by the Parties (“Contractual Credit’) shall be disclosed to Buyer's lender, if any, and 

made at Close Of Escrow. If the total credit allowed by Buyer’s lender (“Lender Allowable Credit”) is less than the Contractual 

Credit, then (i) the Contractual Credit from Seller shall be reduced to the Lender Allowable Credit, and (ii) in the absence of a 

separate written agreement between the Parties, there shall be no automatic adjustment,to the purchase price to make up for the 

difference between the Contractual Credit and the Lender Allowable Credit. 
DITIONAL FINANCING TERMS: 

VERIFICATION OF DOWN PAYMENT AND CLOSING COSTS: Written verification of Buyer's down payment andiclosing costs, 

within the time specified in paragraph 3H(2) may be made by Buyer or Buyer’s lender or loan broker pursuant paragraph 6B. 

VERIFICATION OF LOAN APPLICATIONS: Buyer shall Deliver to Seller, within the time specified ingparagraph 3H(3) a 

letter from Buyer's lender or loan broker stating that, based on a review of Buyer’s written application and credit report, Buyer is 

prequalified or preapproved for any NEW loan specified in paragraph 3E. If any loan specified in paragraph 3E is.an adjustable 
rate loan, the prequalification or preapproval letter shall be based on the qualifying rate, not the initial loan rate. 
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FIGURE 10.5: 


California Residential Purchase Agreement and Joint Escrow Instructions 


(continued) 


PropertysAddress: Date: 


Cy 


BUYER STATED FINANCING: Seller is relying on Buyer's representation of the type of financing specified (including, but not 
limited to, aSħapplicable, all cash, amount of down payment, or contingent or non-contingent loan). Seller has agreed to a specific 
closing date, purchase price, and to sell to Buyer in reliance on Buyer's specified financing. Buyer shall pursue the financing 
specified in thissAgreement, even if Buyer also elects to pursue an alternative form of financing. Seller has no obligation to 
cooperate with Buyer's efforts to obtain any financing other than that specified in this Agreement but shall not interfere with closing 
at the\purchase price on the COE date (paragraph 3B) even if based upon alternate financing. Buyer's inability to obtain alternate 
financing does not excuse Buyer from the obligation to purchase the Property and close escrow as specified in this Agreement. 


7. \ CLOSING AND POSSESSION: 


A. 
B. 


OCCUPANCY: Buyer intends to occupy the Property as indicated in paragraph 3E(3). Occupancy may impact available 

financing. 

CONDITION OF PROPERTY ON CLOSING: 

(1) Unless Otherwise Agreed: (i) the Property shall be delivered “As-Is” in its PRESENT physical condition as of the date of 
Acceptance; (ii) the Property, including pool, spa, landscaping and grounds, is to be maintained in substantially the same 
condition as on the date of Acceptance; and (iii) all debris and personal property not included in the sale shall be removed 
by Close Of Escrow or at the.time possession is delivered to Buyer, if not on the same date. If items are not removed when 
possession is. delivered to Buyer, all items shall be deemed abandoned. Buyer, after first Delivering to Seller written notice to 
remove’ the items within 3 Days,may pay to have such items removed or disposed of and may bring legal action, as per this 
Agreement, to receive reasonable)costs from Seller. 

(2) Buyer is strongly advised to conduct investigations of the entire Property in order to determine its present 
condition. Seller and Agents may not be aware of all defects affecting the Property or other factors that Buyer 
considers important. Property improvements may not be built according to code, in compliance with current Law, 
or have had all required permits issued and/or finalized. 

SELLER REMAINING IN POSSESSION AFTER CLOSE OF ESCROW: If Seller has the right to remain in possession after Close 
Of Escrow pursuant to paragraph 3M(2) or as Otherwise Agreed, (i) the Parties are advised to consult with their insurance and 
legal advisors for information about liability and damage or injury to persons and personal and real property; (ii) Buyer is advised 
to consult with Buyer’s lender about the impact,of Seller’s occupancy on Buyer's loan; and (iii) consult with a qualified California 
real estate attorney where the Property is located to determine the ongoing rights and responsibilities of both Buyer and Seller 
with regard to each other, including possible tenant rights, and what type of written agreement to use to document the relationship 
between the Parties. 
At Close Of Escrow: (i) Seller assigns to Buyer any assignable warranty rights for items included in the sale; and (ii) Seller shall 
Deliver to Buyer available Copies/of any such warranties. Agents cannot and will not determine the assignability of any warranties. 
Seller shall, on Close Of Escrow unless Otherwise Agreed and even if Seller remains in possession, provide keys, passwords, 
codes and/or means to operate all locks, mailboxes, security systems, alarms, home automation systems, intranet and Internet- 
connected devices included in the purchaSe price, garage door openers, and all items included in either paragraph 3P or 
paragraph 9. If the Property is a condominium or located insa common interest development, Seller shall be responsible for 
securing or providing any such items for Association. aménities, facilities, and access. Buyer may be required to pay a deposit to 
the Homeowners’ Association (“HOA”) to obtainskeys to accessible HOA facilities. 


8. CONTINGENCIES AND REMOVAL OF CONTINGENCIES: 


A. 


LOAN(S): 

(1) This Agreement is, unless otherwise specified,in paragraph 3L(1) or an attached CR form, contingent upon Buyer 
obtaining the loan(s) specified. If contingent, Buyer shall act diligently and in good faith to obtain the designated loan(s). If 
there is no appraisal contingency or thesappraisal contingency has been waived or removed, then failure of the 
Property to appraise at the purchase price does not entitle Buyer to exercise the cancellation right pursuant to the 
loan contingency if Buyer is otherwise qualified for the specified loan.and Buyer is able to satisfy lender’s non- 
appraisal conditions for closing the loan. 

(2) Buyer is advised to investigate the insurability of the Property as early as possible, as this may be a requirement for lending. 
Buyer’s ability to obtain insurance for the Property, including fire insurance, is\part of Buyer's Investigation of Property 
contingency. Failure of Buyer to obtain insurance may justify cancellation based on the Investigation contingency but not the 
loan contingency. 

(3) Buyer's contractual obligations regarding deposit, balance of down payment and closing costs are not contingencies of this 
Agreement, unless Otherwise Agreed. 

(4) Ifthere is an appraisal contingency, removal of the loan contingency shall notbedeemed removal of the appraisal contingency. 

(5) NO LOAN CONTINGENCY: If "No loan contingency" is checked in paragraph 3L(1), obtaining any loan specified is NOT a 
contingency of this Agreement. If Buyer does not obtain the loan specified, and as a result is unable to purchase the Property, 
Seller may be entitled to Buyer’s deposit or other legal remedies. 

APPRAISAL: 

(1) This Agreement is, unless otherwise specified in paragraph 3L(2) or an attached’ CR form, contingent upon a written 
appraisal of the Property by a licensed or certified appraiser at no less than thesamount specified in paragraph 3L(2), 
without requiring repairs or improvements to the Property. Appraisals are often a reliable source to verify square footage 
of the subject Property. However, the ability to cancel based on the measurements provided in an appraisal falls within the 
Investigation of Property contingency. The appraisal contingency is solely limited to the value determined by the appraisal. 
For any cancellation based upon this appraisal contingency, Buyer shall Deliver a Copy of the written appraisal to Seller, upon 
request by Seller. 

(2) NO APPRAISAL CONTINGENCY: If "No appraisal contingency" is checked egograrh 3L(2), then Buyer may not use 
the loan contingency specified in paragraph 3L(1) to cancel this Agreement if the sole reason for not obtaining the loan is 
that the appraisal relied upon by Buyer's lender values the property at an amount less than that specified in paragraph 3L(2). 
If Buyer is unable to obtain the loan specified solely for this reason, Seller may be entitled to Buyer’s deposit.or other legal 
remedies. 

INVESTIGATION OF PROPERTY: This Agreement is, as specified in paragraph 3L(3), contingent upon Buyers acceptance of 

the condition of, and any other matter affecting, the Property. See paragraph 12. 

REVIEW OF SELLER DOCUMENTS: This Agreement is, as specified in paragraph 3L(4), contingent upon Buyer's reviewhof 

Seller's documents required in paragraph 14A. 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 


(continued) 
PropertyAddress: Date: 
E. TITLE: 


9. 


(1) This Agreement is, as specified in paragraph 3L(5), contingent upon Buyer's ability to obtain the title policy provided for in 
paragraph 13G and on Buyer's review of a current Preliminary Report and items that are disclosed or observable even if not 
on record oħnot specified in the Preliminary Report, and satisfying Buyer regarding the current status of title. Buyer is advised 
to review all underlying documents and other matters affecting title, including, but not limited to, any documents or deeds 
referenced in the Preliminary Report and any plotted easements. 

(2) Buyer has 5 Days after receipt to review a revised Preliminary Report, if any, furnished by the Title Company and cancel the 
transaction if the revised Preliminary Report reveals material or substantial deviations from a previously provided Preliminary 
Report. 

F.. CONDOMINIUM/PLANNED DEVELOPMENT DISCLOSURES (IF APPLICABLE): This Agreementis, as specified in paragraph 
Te contingent upon Buyer's review of Common Interest Disclosures required by Civil Code § 4525 and under paragraph 11K 

“Cl Disclosures”). 

G. BUYER REVIEW OF LEASED OR LIENED ITEMS CONTINGENCY: Buyer's review of and ability and willingness to assume 
any lease, maintenance agreement or other ongoing financial obligation, or to accept the Property subject to any lien, disclosed 
pursuant to paragraph 9B(6), is, as specified in paragraph 3L(7), a contingency of this Agreement. Any assumption of the lease 
shall not require any-financial obligation or contribution by Seller. Seller, after first Delivering a Notice to Buyer to Perform, may 
cancelthisAgreement if Buyer, by the time specified in paragraph 3L(7), refuses to enter into any necessary written agreements 
to accept responsibility for all obligations of Seller-disclosed leased or liened items. 

H. REMOVAL OR WAIVER OF CONTINGENCIES WITH OFFER: Buyer shall have no obligation to remove a contractual 
contingency unless Seller has provided all required documents, reports, disclosures, and information pertaining to 
that contingency. If\Buyer does remove a contingency without first receiving all required information from Seller, Buyer is 
relinquishing any contractual rights that apply to that contingency. If Buyer removes or waives any contingencies without an 
adequate understanding of the Property's condition or Buyer’s ability to purchase, Buyer is acting against the advice 
of Agent. 

I. REMOVAL OF CONTINGENCY OR CANCELLATION: 

(1) For any contingency specified in paragraph3L or 8, Buyer shall, within the applicable period specified, remove the 
contingency or cancel this Agreement. 

(2) For the contingencies for review off Seller Documents, Preliminary Report, and Condominium/Planned Development 
Disclosures, Buyer shall, within the time specified\in paragraph 3L or 5 Days after receipt of Seller Documents or Cl 
Disclosures, whichever occursdater, remove the applicable contingency in writing or cancel this Agreement. 

(3) If Buyer does not remove a,contingency within the time specified, Seller, after first giving Buyer a Notice to Buyer to Perform 
(C.A.R. Form NBP), shall/have the right tocancel this Agreement. 

J. SALE OF BUYER’S PROPERTY: This Agreement and Buyer's ability to obtain financing are NOT contingent upon the sale of any 
property owned by Buyer unless the Sale of Buyer's Property (C.A.R. Form COP) is checked as a contingency of this Agreement 
in paragraph 3L(8). 

ITEMS INCLUDED IN AND EXCLUDED FROM SALE: 

A. NOTE TO BUYER AND SELLER: Items listedsas' included or excluded in the Multiple Listing Service (MLS), flyers, marketing 
materials, or disclosures are NOT included in the purchase price or excluded from the sale unless specified in this paragraph or 
paragraph 3P or as Otherwise Agreed. Any items includediherein are components of the home and are not intended to affect the 
price. All items are transferred without Seller warranty, 

B. ITEMS INCLUDED IN SALE: 

(1) All EXISTING fixtures and fittings that are attached to the Property; 

(2) EXISTING electrical, mechanical, lighting,plumbing and heating fixtures, ceiling fans, fireplace inserts, gas logs and grates, 
solar power systems, built-in appliances and appliances for which special, openings or encasements have been made 
(whether or not checked in paragraph 3P), window and door screens, awnings, shutters, window coverings (which includes 
blinds, curtains, drapery, shutters or any other materials that cover any portion, of the window), attached floor coverings, 
television antennas, satellite dishes, air coolers/conditioners, pool/spa equipment\ including, but not limited to, any cleaning 
equipment such as motorized/automatic pool cleanérs, pool nets, pool covers),\garage door openers/remote controls, 
mailbox, in-ground landscaping, water features and fountains, water\softeners, water purifiers, light bulbs (including smart 
bulbs) and all items specified as included in paragraph 3P, if currently existing at the time of Acceptance. 

Note: If Seller does not intend to include any item specified as being included above because it is not owned by Seller, whether 
placed on the Property by Agent, stager or other third party, the item shouldjbe'listed as being excluded in paragraph 3P or 
excluded by Seller in a counter offer. 

(3) Security System includes any devices, hardware, software, or control units used to monitor and secure the Property, including 
but not limited to, any motion detectors, door or window alarms, and any other equipment utilizedfor such purpose. If checked 
in paragraph 3P, all such items are included in the sale, whether hard wired or not. 

(4) Home Automation (Smart Home Features) includes any electronic devices and featuresincluding, but not limited to, thermostat 
controls, kitchen appliances not otherwise excluded, and lighting systems, that arefconnected (hard wired or wirelessly) to 
a control unit, computer, tablet, phone, or other “smart” device. Any Smart Home devices and features that are physically 
affixed to the real property, and also existing light bulbs, are included in the sale. Buyer is advised to use paragraph 3P(1) 
or an addendum to address more directly specific items to be included. «Seller is advised to use a counter offer to address 
more directly any items to be excluded. 

(5) Non-Dedicated Devices: If checked in paragraph 3P, all smart home and security system control devices are included in the 
sale, except for any non-dedicated personal computer, tablet, or phone used to control such features. Buyer acknowledges 
that a separate device and access to wifi or Internet may be required to operate some smart home features and Buyer may 
have to obtain such device after Close Of Escrow. Buyer is advised to change all passwords and ensure the security of any 
smart home features. 

(6) LEASED OR LIENED ITEMS AND SYSTEMS: Seller, within the time specified in paragraph 3N(1), shall (i) disclose to 
Buyer if any item or system specified in paragraph 3P or 9B or otherwise included in the sale is leased, or not Owned 
by Seller, or is subject to any maintenance or other ongoing financial obligation, or specifically subject to a lien or other 
encumbrance or loan, and (ii) Deliver to Buyer all written materials (such as lease, warranty, finaneing, etc.) concerning any 
such item. 

(7) Seller represents that all items included in the purchase price, unless Otherwise Agreed, (i) are owned by Seller and shall 
be transferred free and clear of liens and encumbrances, except the items and systems identified pursuant to paragraph 
9B(6), and (ii) are transferred without Seller warranty regardless of value. Seller shall cooperate withthe identification of any 
software or applications and Buyer's efforts to transfer any services needed to operate any Smart Home Features or other 
items included in this Agreement, including, but not limited to, utilities or security systems. 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 
(continued) 


PropertyAddress: Date: 

Cy ITEMS EXCLUDED FROM SALE: Unless Otherwise Agreed, the following items are excluded from sale: (i) All items specified 
in paragraph 3P(2); (ii) audio and video components (such as flat screen TVs, speakers and other items) if any such item is 
not itself attached to the Property, even if a bracket or other mechanism attached to the component or item is attached to the 
Property; (iii) furniture and other items secured to the Property for earthquake or safety purposes. Unless otherwise specified 
in paragraph 3P(1), brackets attached to walls, floors or ceilings for any such component, furniture or item will be 
removed and holes or other damage shall be repaired, but not painted. 

10. ALLOCATION OF COSTS: 

A. INSPECTIONS, REPORTS AND CERTIFICATES: Paragraphs 3Q(1), (2), (3), and (5) only determines who is to pay for the 
inspection, test, certificate or service (“Report”) mentioned; it does not determine who is to pay for any work recommended 
or identified in the Report. Agreements for payment of required work should be specified elsewhere in paragraph 3Q, 
or 3R, or in a separate agreement (such as C.A.R. Forms RR, RRRR, ADM or AEA). 

B. GOVERNMENT REQUIREMENTS AND CORRECTIVE OR REMEDIAL ACTIONS: 

(1) LEGALLY REQUIRED INSTALLATIONS AND PROPERTY IMPROVEMENTS: Any required installation of smoke alarm or 
carbon monoxide device(s) or securing of water heater shall be completed within the time specified in paragraph 3N(4) and 
paid by the Party specified in.paragraph 3Q(4). If Buyer is to pay for these items, Buyer, as instructed by Escrow Holder, 
shall deposit fundssinto’escrowor directly to the vendor completing the repair or installation. Prior to Close Of Escrow, Seller 
shallyDéliver to Buyer written statement(s) of compliance in accordance with any Law, unless Seller is exempt. If Seller is to 
pay for these items and does not fulfill Seller's obligation in the time specified, and Buyer incurs costs to comply with lender 
requirements concerning those items, Seller shall be responsible for Buyer’s costs. 

(2) POINT OF SALE REQUIREMENTS: 

(A) Point of sale inspections, reports and repairs refer to any such actions required to be completed before or after Close Of 
Escrow that are required in order to close under any Law and paid by Party specified in paragraphs 3Q(5) and 3Q(6). 
Unless Parties Otherwise Agree to another time period, any such repair, shall be completed prior to final verification of 
Property. If Buyer agrees to pay for any portion of such repair, Buyer, shall (i) directly pay to the vendor completing the 
repair or (ii) provide an invoice to Escrow,Holder, deposit funds into escrow sufficient to pay for Buyer’s portion of such 
repair and request Escrow Holder pay the vendor completing the repair. 

(B) Buyer shall(be provided, within thestime specified in paragraph 3N(1), unless Parties Otherwise Agree to another 
time period, a Copy of any requiréd government-conducted or point-of-sale inspection report prepared pursuant to this 
Agreement or in anticipation øf this sale of the Property. 

(3) REINSPECTION FEES: If anyepair in paragraph 10B(1) is not completed within the time specified and the lender requires 
an additional inspection to bé made, Seller shall be responsible for any corresponding reinspection fee. If Buyer incurs costs 
to comply with lender requirements concerning those items, Seller shall be responsible for those costs. 

(4) INFORMATION AND ADVICE ON REQUIREMENTS: Buyer and Seller are advised to seek information from a knowledgeable 
source regarding local and State mandates and whether they are point of sale requirements or requirements of ownership. 
Agents do not have expertise in this area and cannot ascertain, all of the requirements or costs of compliance. 

C. HOME WARRANTY: 

(1) Buyer shall choose the coverages, regardléss of any optional coverages indicated, of the home warranty plan and Buyer 
shall pay any cost of that plan, chosen by Buyer, that exeéeds the amount allocated to Seller in paragraph 3Q(18). Buyer is 
informed that home warranty plans have many optional coverages, including but not limited to, coverages for Air Conditioner 
and Pool/Spa. Buyer is advised to investigate these coverages to determine those that may be suitable for Buyer. 

(2) If Buyer waives the purchase of a home.warranty plan in paragraph 3Q(18), Buyer may still purchase a home 
warranty plan, at Buyer’s expense, prior to Close Of Escrow. 

11. STATUTORY AND OTHER DISCLOSURES (INCLUDING LEAD-BASED PAINT HAZARD DISCLOSURES) AND CANCELLATION 

RIGHTS: 

A. TDS, NHD, AND OTHER STATUTORY AND SUPPLEMENTAL,DISCLOSURES: 

(1) Seller shall, within the time specified in paragraph 3N(1), Deliver to Buyer: unless exempt, fully completed disclosures or 
notices required by §§ 1102 et. seq. and 1103 et. seq. ofthe Civil Code (“Statutory Disclosures”). Statutory Disclosures include, 
but are not limited to, a Real Estate Transfer Disclosure Statement (O,A.R. Form TDS), Natural Hazard Disclosure Statement 
("NHD"), notice or actual knowledge of release of illegal controlled substance, notice of special tax and/or assessments (or, 
if allowed, substantially equivalent notice regarding the Mello-Roos Community Facilities Act of 1982 and Improvement Bond 
Act of 1915) and, if Seller has actual knowledge, of industrial use and military ordnance location (C.A.R. Form SPQ or ESD), 
and, if the Property is in a high or very high fire hazard severity area, the information, notices, documentation, and agreements 
required by §§ 1102.6(f) and 1102.19 of the Civil Code (C.A.R. Form FHDS). 

(2) The RealEstate Transfer Disclosure Statement required by this paragraph is considered fully completed if Seller has completed 
the section titled Coordination with Other Disclosure Forms by checking a box (Section l)j and Seller has completed and 
answered all questions and Signed the Seller's Information section (Section Il) and the.Séeller’s Agent, if any, has completed 
and Signed the Seller's Agent's section (Section Ill), or, if applicable, an Agent Visual Inspection Disclosure (C.A.R. Form 
AVID). Section V acknowledgment of receipt of a Copy of the TDS shall be Signed after all previous sections, if applicable, 
have been completed. Nothing stated herein relieves a Buyer's Agent, if any, from the obligation to (i) conduct a reasonably 
competent and diligent visual inspection of the accessible areas of the Property and disclose, on Section IV of the TDS, or 
an AVID, material facts affecting the value or desirability of the Property that were or should have been revealed by such an 
inspection or (ii) complete any sections on all disclosures required to be completed by Buyer’s Agent. 

(3) Seller shall, within the time specified in paragraph 3N(1), provide “SupplementalDisclosures’” as follows: (i) unless exempt 
from the obligation to provide a TDS, complete a Seller Property Questionnaire (C.AR. Form SPQ) by answering all questions 
and Signing and Delivering a Copy to Buyer; (ii) if exempt from the obligation to provide a TDS, complete an Exempt Seller 
Disclosure (C.A.R. Form ESD) by answering all questions and Signing and Delivering a Copy to Buyer. 

(4) In the event Seller or Seller's Agent, prior to Close Of Escrow, becomes aware of adverse conditions matefially affecting 
the Property, or any material inaccuracy in disclosures, information or representations Bgus provided to Buyerunder 
this paragraph, Seller shall, in writing, promptly provide a subsequent or amended TDS, Seller Property Questionnaire or 
other document, in writing, covering those items. Any such document shall be deemed an amendment to the TDS or SRQ. 
However, a subsequent or amended disclosure shall not be required for conditions and/material inaccuracies of 
which Buyer is otherwise aware, or which are discovered by Buyer or disclosed in reports or documents provided 
to or ordered and paid for by Buyer. 
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PropertyAddress: Date: 


LEAD DISCLOSURES: 

(1) Seller shall, within the time specified in paragraph 3N(1), for any residential property built before January 1, 1978, unless 
exemptediby Law, Deliver to Buyer a fully completed Federal Lead-Based Paint Disclosures (C.A.R. Form LPD) and pamphlet 
(‘Lead Disclosures’). 

(2) Buyer shall, within the time specified in paragraph 3L(3), have the opportunity to conduct a risk assessment or to inspect for 
the presence of lead-based paint hazards. 

HOME,FIRE HARDENING DISCLOSURE AND ADVISORY: For any transaction where a TDS is required, the property is located 

in a high or very high fire hazard severity zone, and the home was constructed before January 1, 2010, Seller shall, within the time 

specified\in paragraph 3N(1), Deliver to Buyer: (i) a home hardening disclosure required by law; and (ii) a statement of features 
of which the Seller is aware that may make the home vulnerable to wildfire and flying embers; and (iii) a final inspection report 

regarding compliance with defensible space requirements if one was prepared pursuant to Government Code § 51182 (C.A.R. 

Form FHDS). 

DEFENSIBLE SPACE DISCLOSURE AND ADDENDUM: For any transaction in which a TDS is required and the property is 

located in a high or very high fire hazard severity zone, Seller shall, within the time specified in paragraph 3N(1), Deliver to 

Buyer (i) a disclosure of whether.the Property is in compliance with any applicable defensible space laws designed to protect a 

structure on the Propertysffom fire; and (ii) an addendum allocating responsibility for compliance with any such defensible space 

law (C.A.R. Form FHDS). 

WAIVER PROHIBITED: Waiver of Statutory, Lead, and other Disclosures in paragraphs 11A(1), 11B, 11C, and 11D are 

prohibited by Law. 

RETURN OF SIGNED COPIES: Buyer shall, within the time specified in paragraph 3L(3) OR 5 Days after Delivery of any 

disclosures specified in paragraphs 11 A, B, C or D, and defensible space addendum in paragraph 11D, whichever is later, 

return Signed Copies ofthe disclosures, and if applicable, addendum, to Seller. 

TERMINATION RIGHTS: 

(1) Statutory and Other Disclosures: If any disclosure specified in paragraphs 11A, B, C, or D, or subsequent or amended 
disclosure to those just specified, is Delivered to Buyer after the offer is Signed, Buyer shall have the right to terminate this 
Agreement within’3 Days after Delivery in person, or 5 Days after Delivery by deposit in the mail, or by an electronic record 
or email satisfying the Uniform Electronie Transactions Act (UETA), by giving written notice of rescission to Seller or Seller's 
Authorized Agent. If Buyer does not rescind within this time period, Buyer has been deemed to have approved the disclosure 
and shall not have the right to cancel. 

(2) Defensible Space Compliance: If, by the time specified in paragraph 11F, Buyer does not agree to the terms regarding 
defensible space compliance Delivered by/Seller, as indicated by mutual signatures on the FHDS, then Seller, after first 
Delivering a Notice to Buyer to Perform, may cancel this Agreement. 

WITHHOLDING TAXES: Buyer and Seller hereby instruct Escrow Holder to withhold the applicable required amounts to comply 

with federal and California withholding Laws and forward such amounts to the Internal Revenue Service and Franchise Tax Board, 

respectively. However, no federal withholding is required if,,pridrito Close Of Escrow, Seller Delivers (i) to Buyer and Escrow 

Holder a fully completed affidavit (C.A.R. Form AS) sufficient to avoid withholding pursuant to federal withholding Law (FIRPTA); 

OR (ii) to a qualified substitute (usually a title company or an independent escrow company) a fully completed affidavit (C.A.R. 

Form AS) sufficient to avoid withholding pursuant to federal withholding, Law AND the qualified substitute Delivers to Buyer and 

Escrow Holder an affidavit signed under penalty of perjury(C.A.R. Form QS) that the qualified substitute has received the fully 

completed Seller's affidavit and the Seller states that no federal withholding is required; OR (iii) to Buyer other documentation 

satisfying the requirements under Internal RevenueCode § 1445 (FIRPTA). No withholding is required under California Law if, 
prior to Close Of Escrow, Escrow Holder has reeéived sufficient documentation from Seller that no withholding is required, and 

Buyer has been informed by Escrow Holder. 

MEGAN’S LAW DATABASE DISCLOSURE: Notice: Pursuant to _§°290.46 ofthe Penal Code, information about specified 

registered sex offenders is made available to the public via an Internet Web site maintained by the Department of Justice at www. 

meganslaw.ca.gov. Depending on an offender’s criminal histoty, this information will include either the address at which the 
offender resides or the community of residence and ZIP Codefin which he or she resides. (Neither Seller nor Agent are required to 
check this website. If Buyer wants further information, Agent recommends that Buyer obtain information from this website during 

Buyer's investigation contingency period. Agents do not have expertise in, this area.) 

NOTICE REGARDING GAS AND HAZARDOUS LIQUID TRANSMISSION, PIPELINES: This notice is being provided simply to 

inform you that information about the general location of gas and hazardous liquid transmission pipelines is available to the public 

via the National Pipeline Mapping System (NPMS) Internet Web site maintained bythe United States Department of Transportation 
at http://www.npms.phmsa.dot.gov/. To seek further information about possible transmission pipelines near the Property, you 
may contact your local gas utility or other pipeline operators in the area. Contact information for pipeline operators is searchable by 

ZIP Code and county on the NPMS Internet Website. (Neither Seller nor Agent are required to check this website. If Buyer wants 

further information, Agent recommends that Buyer obtain information from this website duringyBuyer’s investigation contingency 

period. Agents do not have expertise in this area.) 

CONDOMINIUM/PLANNED DEVELOPMENT DISCLOSURES: 

(1) Seller shall, within the time specified in paragraph 3N(1), disclose to Buyer whether the Property is a condominium or is 
located in a planned development, other common interest development, or otherwise subject to covenants, conditions, and 
restrictions (C.A.R. Form SPQ or ESD). 

(2) If the Property is a condominium or is located in a planned development or other common interest development with a HOA, 
Seller shall, within the time specified in paragraph 3N(3), order from, and pay any required fee as specified in paragraph 
3Q(12) for the following items to the HOA (C.A.R. Form HOA-IR): (i) Copies of any\documents required by Law (C.A.R. Form 
HOA-RS); (ii) disclosure of any pending or anticipated claim or litigation by or against the HOA; (iii) a statement containing 
the location and number of designated parking and storage spaces; (iv) Copies of the most recent 12 months of HOA 
minutes for regular and special meetings; (v) the names and contact information of all HOAs governing the,Property; (vi) 
pet restrictions; and (vii) smoking restrictions (“Cl Disclosures”). Seller shall itemize and,Deliver to Buyer all Cl Disclosures 
received from the HOA and any Cl Disclosures in Seller’s possession. Seller shall, as directed by Escrow Holder, deposit 
funds into escrow or direct to HOA or management company to pay for any of the above. 

NATURAL AND ENVIRONMENTAL HAZARDS: Seller shall, within the time specified in paragraph 3N(1), if required by Law: (i) 

Deliver to Buyer the earthquake guide and environmental hazards booklet, and for all residential property with 1-4,units and any, 

manufactured or mobile home built before January 1, 1960, fully complete and Deliver the Residential Earthquake Risk Disclosure 

Statement; and (ii) even if exempt from the obligation to provide a NHD, disclose if the Property is located in a Special Flood 

Hazard Area; Potential Flooding (Inundation) Area; Very High Fire Hazard Zone; State Fire ResponsibilityArea; Earthquake Fault 

Zone; Seismic Hazard Zone; and (iii) disclose any other zone as required by Law and provide any other information required for 

those zones. 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 
(continued) 


Property,Address: Date: 

Ms KNOWN MATERIAL FACTS: Seller shall, within the time specified in paragraph 3N(1), DISCLOSE KNOWN MATERIAL FACTS 
AND DEFECTS affecting the Property, including, but not limited to, known insurance claims within the past five years, or provide 
Buyer with permission to contact lender to get such information (C.A.R. Form ARC), and make any and all other disclosures 
required by Law) 

12), BUYER’S INVESTIGATION OF PROPERTY AND MATTERS AFFECTING PROPERTY: 

A. Buyenshall, within the time specified in paragraph 3L(3), have the right, at Buyer's expense unless Otherwise Agreed, to conduct 
inspections, investigations, tests, surveys and other studies (“Buyer Investigations”). 

B. Buyer Investigations include, but are not limited to: 

(1) Inspections regarding any physical attributes of the Property or items connected to the Property, such as: 

A) A general home inspection. 

B) An inspection for lead-based paint and other lead-based paint hazards. 

(C) An inspection specifically for wood destroying pests and organisms. Any inspection for wood destroying pests and 
organisms shall be prepared by a registered Structural Pest Control company; shall cover the main building and attached 
Structures; may cover detached structures; shall NOT include water tests of shower pans on upper level units unless 

he owners of property below the shower consent; shall NOT include roof coverings; and, if the Property is a unit ina 

condominiumsorsother common interest subdivision, the inspection shall include only the separate interest and any 
exCllisive-use areas being transferred, and shall NOT include common areas; and shall include a report (“Pest Control 

Report’) showing the findings\of the company which shall be separated into sections for evident infestation or infections 

(Section 1) and for conditions likely to lead to infestation or infection (Section 2). 

(D) “Any other specific inspections of the physical condition of the land and improvements. 

(2) All other Buyer Investigations, such as insurance, not specified above. See, Buyer’s Inspection Advisory (C.A.R. Form BIA) 
for more. 

(3) A review of reports, disclosures or information prepared by or for Seller and Delivered to Buyer pursuant to paragraphs 3, 
10, 11, and 14A. 

C. Without Seller's prior written consent, Buyer shall neither make nor cause to be made: (i) invasive or destructive Buyer 
Investigations, exceptfor minimally invasive testing)required to prepare a Pest Control Report, which shall not include any holes 
or drilling through stucco or similar material;.or (ii) inspections by any governmental building or zoning inspector or government 
employee, unless required by Law. 

D. Seller shall make the Property available‘for all Buyer Investigations. Seller is not obligated to move any existing personal property. 
Seller shall have water, gas, electricity and all operable pilot lights on for Buyer’s Investigations and through the date possession is 
delivered to Buyer. Buyer shall, (i) by the time specified in paragraph 3L(3), complete Buyer Investigations and satisfy themselves 
as to the condition of the Property, and either remove the contingency or cancel this Agreement, and (ii) by the time specified in 
paragraph 3L(3) or 3 Days after receipt of any Investigation report, whichever is later, give Seller at no cost, complete Copies of 
all such reports obtained by Buyer, which obligation shall survive the termination of this Agreement. This Delivery of Investigation 
reports shall not include any appraisal, except an appraisal received in connection with an FHA or VA loan. 

E. Buyer indemnity and Seller protection for entry upon'the Property: Buyer shall: (i) keep the Property free and clear of liens; 
(ii) repair all damage arising from Buyer Investigations; and (iii) indemnify and hold Seller harmless from all resulting liability, 
claims, demands, damages and costs. Buyer shall carry, or Buyer shall\require anyone acting on Buyer’s behalf to carry, policies 
of liability, workers’ compensation and other applicable insurance, defending and protecting Seller from liability for any injuries to 
persons or property occurring during any Buyer Investigations or work done on the Property at Buyer’s direction prior to Close Of 
Escrow. Seller is advised that certain protections may be afforded Seller by recording a “Notice of Non-Responsibility” (C.A.R. 
Form NNR) for Buyer Investigations and work doné on the Property at Buyer’sdirection. Buyer's obligations under this paragraph 
shall survive the termination of this Agreements 

13. TITLE AND VESTING: 

A. Buyer shall, within the time specified in paragraph 3N(1), be provided a current Preliminary Report by the person responsible 
for paying for the title report in paragraph 3Q(8). If Buyer is responsible for paying Buyer shall act diligently and in good faith 
to obtain such Preliminary Report within the time specified. gihe Preliminary Report isjonly an offer by the title insurer to issue a 
policy of title insurance and may not contain every item affecting title. The company providing the Preliminary Report shall, prior 
to issuing a Preliminary Report, conduct a search of the General Index for all Sellers except banks or other institutional lenders 
selling properties they acquired through foreclosure (REOs), corporations, and government entities. 

B. Title is taken in its present condition subject to all encumbrances, easements, covenants, conditions, restrictions, rights and other 
matters, whether of record or not, as of the date of Acceptance except for: (i) monetary liens of record unless Buyer is assuming 
those obligations or taking the Property subject to those obligations; and (ii) those matters which Seller has agreed to remove in 
writing. For any lien or matter not being transferred upon sale, Seller will take necessary action to deliver title free and clear of such 
lien or matter. 

Seller shall within 7 Days after request, give Escrow Holder necessary information to clear titles 

Seller shall, within the time specified in paragraph 3N(1), disclose to Buyer all matters known to Selletaffecting title, whether of 

record or not. 

If Buyer is a legal entity and the Property purchase price is at least $300,000 and thespurchase price is made without a bank loan 

or similar form of external financing, a Geographic Targeting Order (GTO) issuedsby the Financial Crimes Enforcement Network, 

U.S. Department of the Treasury, requires title companies to collect and reportcertain information about the Buyer, depending on 

where the Property is located. Buyer agrees to cooperate with the title company's effort to comply with the GTO. 

F. Buyer shall, after Close Of Escrow, receive a recorded grant deed or any other conveyance document required to convey title 
(or, for stock cooperative or long-term lease, an assignment of stock certificate or of\Seller’s leasehold interest), including oil, 
mineral and water rights if currently owned by Seller. Title shall vest as designated in Buyer’s vesting instructions. The recording 
document shall contain Buyer’s post-closing mailing address to enable Buyer’s receipt of the recorded conveyance.document 
from the County Recorder. THE MANNER OF TAKING TITLE MAY HAVE SIGNIFICANT LEGAL AND TAX CONSEQUENCES. 
CONSULT AN APPROPRIATE PROFESSIONAL. 


So 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 
(continued) 


PropertysAddress: Date: 

Gy Buyer shall,receive a “ALTA/CLTA Homeowner's Policy of Title Insurance” or equivalent policy of title insurance, if applicable to 
the type of property and buyer. Escrow Holder shall request this policy. If a ALTA/CLTA Homeowner's Policy of Title Insurance is 
not offered, Buyer shall receive a CLTA Standard Coverage policy unless Buyer has chosen another policy and instructed Escrow 
Holder in writingjof the policy chosen and agreed to pay any increase in cost. Buyer should consult with the Title Company about 
the availability, and difference in coverage, and cost, if any, between a ALTA/CLTA Homeowner's Policy and a CLTA Standard 
Coverage policy and other title policies and endorsements. Buyer should receive notice from the Title Company on its Preliminary 
(Title) Report of the type of coverage offered. If Buyer is not notified on the Preliminary (Title) Report or is not satisfied with the 
policy offered, and Buyer nonetheless removes the contingency for Review of the Preliminary Report, Buyer will receive the policy 
as specified in this paragraph. 

14. TIME PERIODS; REMOVAL OF CONTINGENCIES; CANCELLATION RIGHTS: The following time periods may only be 
extended, altered, modified or changed by mutual written agreement. Any removal of contingencies or cancellation under 
this paragraph by either Buyer or Seller must be exercised in good faith and in writing (C.A.R. Form CR or CC). 

A. SELLER DELIVERY OF DOCUMENTS: Seller shall, within the time specified in paragraph 3N(1), Deliver to Buyer all reports, 
disclosures and information ("Reports") for which Seller is responsible as specified in paragraphs 9B(6), 10, 11A, 11B, 11C, 
11D, 11H, 11K, 11L, 11M, 13A, and 13D. 

B. BUYER REVIEW OF.DOCUMENTS; REPAIR REQUEST; CONTINGENCY REMOVAL OR CANCELLATION 
(1) .Buyershas the time specified in,paragraph 3 to: (i) perform Buyer Investigations; review all disclosures, reports, lease 

documents to be assumed by Buyer pursuant to paragraph 9B(6), and other applicable information, which Buyer receives 
from Seller; and approve all matters affecting the Property; and (ii) Deliver to Seller Signed Copies of Statutory and Other 
Disclosures Delivered by Seller in accordance with paragraph 11. 

(2) Buyer may, within\the time specified in paragraph 3L(3), request that Seller make repairs or take any other action regarding 
the Property (C.A.R. Form RR). Seller has no obligation to agree to or respond to Buyer's requests (C.A.R. Form RR or 
RRRR). If Seller does not agree or does not respond, Buyer is not contractually entitled to have the repairs or other requests 
made and may only cancel based on contingencies in this Agreement. 

(3) Buyer shall, by the end of the times specified in paragraph 3L (or as Otherwise Agreed), Deliver to Seller a removal of 
the applicable contingency or cancellation,of this Agreement (C.A.R. Form CR or CC). However, if any report, disclosure, 
or information for which Seller is responsible, other than those in paragraph 11A or 11B, is not Delivered within the time 
specified in paragraph 3N(1), then Buyer has 5 Days after Delivery of any such items, or the times specified in paragraph 
3L, whichever is later, to Deliversto Seller a removal of the applicable contingency or cancellation of this Agreement. If 
Delivery of any Report occurs after a contractual contingency pertaining to that Report has already been waived or removed, 
the Delivery of the Report do@s not revive the contingency but there may be a right to terminate for a subsequent or amended 
disclosure under paragraph 11G. 

(4) Continuation of Contingency: Even after the end of the time specified in paragraph 3L and before Seller cancels, if at all, 
pursuant to paragraph 14€, Buyer retains the right, in writing, to either (i) remove remaining contingencies, or (ii) cancel 
this Agreement based on a remaining contingency. OncesBuyer’s written removal of all contingencies is Delivered to Seller, 
Seller may not cancel this Agreement pursuant toparagraph 14C(1). 

C. SELLER RIGHT TO CANCEL: 

(1) SELLER RIGHT TO CANCEL; BUYER CONTINGENCIES: If, by the time specified in this Agreement, Buyer does not 
Deliver to Seller a removal of the applicable contingency or cancellation of this Agreement, then Seller, after first Delivering to 
Buyer a Notice to Buyer to Perform (C.A.R. Form NBP), may cancel this Agreement. In such event, Seller shall authorize the 
return of Buyer's deposit, except for fees incurred by Buyer. 

(2) SELLER RIGHT TO CANCEL; BUYER CONTRACT OBLIGATIONS: Séller, after first Delivering to Buyer a Notice to Buyer 
to Perform, may cancel this Agreement if, by the time specified in thisAgreement, Buyer does not take the following action(s): 
(i) Deposit funds as required by paragraph 3D(1) or 3D(2) or if the funds deposited pursuant to paragraph 3D(1) or 3D(2) 
are not good when deposited; (ii) Deliver updated contact information for Buyer's lender(s) as required by paragraph 5C(3); 
(iii) Deliver a notice of FHA or VA costs or terms, if any, as specified by paragraph 5C(4) (C.A.R. Form RR); (iv) Deliver 
verification, or a satisfactory verification if Seller reasonably disapproves of the verification already provided, as required 
by paragraph 5B or 6A; (v) Deliver a letter as required by paragraph 6B; (vi) In writing assume or accept leases or liens 
specified in paragraph 8G; (vii) Return Statutory and Other Disclosures as required by paragraph 11F; (viii) Cooperate 
with the title company's effort to comply with the GTO as required by paragraph 13E; (ix) Sign or initial a separate liquidated 
damages form for an increased deposit as required by paragraphs 5A(2) and 29; (x) Provide evidence of authority to Sign 
in a representative capacity as specified in paragraph 28; or (xi) Performyany additional Buyer contractual obligation(s) 
included in this Agreement. In such event, Seller shall authorize the return of Buyer's deposit, except for fees incurred by 
Buyer and other expenses already paid by Escrow Holder pursuant to this Agreement prior to Seller's cancellation. 

(3) SELLER RIGHT TO CANCEL; SELLER CONTINGENCIES: Seller may cancel this Agreement by good faith exercise of 
any Seller contingency included in this Agreement, or Otherwise Agreed, so long as that«contingency has not already been 
removed or waived in writing. 

D. BUYER RIGHT TO CANCEL: 

(1) BUYER RIGHT TO CANCEL; SELLER CONTINGENCIES: If, by the time specified in this Agreement, Seller does not 
Deliver to Buyer a removal of the applicable contingency or cancellation of this Agreement, then Buyer, after first Delivering 
to Seller a Notice to Seller to Perform (C.A.R. Form NSP), may cancel this Agreement. In such event, Seller shall authorize 
the return of Buyer’s deposit, except for fees incurred by Buyer and other expenses already paid by Escrow Holder pursuant 
to this Agreement prior to Buyer's cancellation. 

(2) BUYER RIGHT TO CANCEL; SELLER CONTRACT OBLIGATIONS: If, by the time specified, Seller has not Delivered any 
item specified in paragraph 3N(1) or Seller has not performed any Seller contractual obligation included in this Agreement 
by the time specified, Buyer, after first Delivering to Seller a Notice to Seller to Perform, may cancel this Agreement. 

(3) BUYER RIGHT TO CANCEL; BUYER CONTINGENCIES: Buyer may cancel this Agreement by good faith’ exercise of 
any Buyer contingency included in paragraph 8, or Otherwise Agreed, so long as that\contingency has not already been 
removed in writing. 
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Property,Address: Date: 


15. 


16. 


17. 


18. 


E. NOTICE TO BUYER OR SELLER TO PERFORM: The Notice to Buyer to Perform or Notice to Seller to Perform shall: (i) be in 
writing; (ii) be Signed by the applicable Buyer or Seller; and (iii) give the other Party at least 2 Days after Delivery (or until the time 
specified in the,applicable paragraph, whichever occurs last) to take the applicable action. A Notice to Buyer to Perform or Notice 
to Seller to Perform may not be Delivered any earlier than 2 Days prior to the Scheduled Performance Day to remove a contingency 
Or cancel this ar or meet an obligation specified in paragraph 14, whether or not the Scheduled Performance Day falls 
on a Saturday, Sunday or legal holiday. If a Notice to Buyer to Perform or Notice to Seller to Perform is incorrectly Delivered or 
specifies a time less than the agreed time, the notice shall be deemed invalid and void, and Seller or Buyer shall be required to 
Deliver a new Notice to Buyer to Perform or Notice to Seller to Perform with the specified timeframe. 

F. EFFECTOF REMOVAL OF CONTINGENCIES: 

(1) REMOVAL OF BUYER CONTINGENCIES: If Buyer removes any contingency or cancellation rights, unless Otherwise 
Agreed, Buyer shall conclusively be deemed to have: (i) completed all Buyer Investigations, and review of reports and 
other applicable information and disclosures pertaining to that contingency or cancellation right; (ii) elected to proceed with 
the transaction; and (iii) assumed all liability, responsibility and expense for the non-delivery of any reports, disclosures or 
information outside of Seller’s control and for any Repairs or corrections pertaining to that contingency or cancellation right, 
or for the inability to obtain financing. 

(2) REMOVAL OF.SEELER CONTINGENCIES: If Seller removes any contingency or cancellation rights, unless Otherwise 
Agreedy Seller shall conclusively, be deemed to have: (i) satisfied themselves regarding such contingency, (ii) elected to 
proceed with the transaction; and (iii) given up any right to cancel this Agreement based on such contingency. 

G. DEMAND TO CLOSE ESCROW: Before Buyer or Seller may cancel this Agreement for failure of the other Party to close escrow 
pursuant to this Agreement, Buyer or Seller must first Deliver to the other Party a Demand to Close Escrow (C.A.R. Form DCE). 
The DCE shall: (i) be Signediby the applicable Buyer or Seller; and (ii) give the other Party at least 3 Days after Delivery to close 
escrow. A DCE may not,be Delivered any earlier than 3 Days prior to the Scheduled Performance Day for the Close Of Escrow. 
If a DCE is incorrectly Delivered or specifies a time less than the above timeframe, the DCE shall be deemed invalid and void, and 
Seller or Buyer shall be required to Deliver a new DCE. 

H. EFFECT OF CANCELLATION ON DEPOSITS: If Buyer or Seller gives written notice of cancellation pursuant to rights duly 
exercised under the terms of this Agreement, the Parties agree to Sign and Deliver mutual instructions to cancel the sale and 
escrow and release deposits, if any, to the Party entitled to the funds, less (i) fees and costs paid by Escrow Holder on behalf 
of that Party, if required by this Agreement; and (ii) any escrow cancellation fee charged to that party. Fees and costs may be 
payable to service providers and vendors for services and products provided during escrow. A release of funds will require 
mutual Signed release instructions from the Parties, judicial decision or arbitration award. A Party may be subject to 
a civil penalty of up to $1,000for refusal to Sign cancellation instructions if no good faith dispute exists as to which 
Party is entitled to the deposited funds (Civil Code § 1057.3). Note: Neither Agents nor Escrow Holder are qualified to 
provide any opinion on whether either Party has acted in good faith or which Party is entitled to the deposited funds. 
Buyer and Seller are advised to seek the advice of a qualified California real estate attorney regarding this matter. 

REPAIRS: Repairs shall be completed prior 40 final verification ofscOndition unless Otherwise Agreed. Repairs to be performed at 

Seller's expense may be performed by Seller or throughsothers, provided that the work complies with applicable Law, including 

governmental permit, inspection and approval requirements. Repairs shall be performed in a good, skillful manner with materials 

of quality and appearance comparable to existing materials. Buyer acknowledges that exact restoration of appearance or cosmetic 
items following all Repairs may not be possible. Seller shall: (i) obtain invoices and paid receipts for Repairs performed by others; 

(ii) prepare a written statement indicating the Repairs performed by Seller and the date of such Repairs; and (iii) provide Copies of 

invoices and paid receipts and statements to Buyer prior final verification of condition. 

FINAL VERIFICATION OF CONDITION: Buyer shallhave the right to make a final Verification of the Property condition within the time 

specified in paragraph 3J, NOT AS A CONTINGENCY OF THE SALE, but solely toconfirm: (i) the Property is maintained pursuant 

to paragraph 7B; (ii) Repairs have been completed as agreed; and (iii) Seller has complied with Seller’s other obligations under this 

Agreement (C.A.R. Form VP). 

PRORATIONS OF PROPERTY TAXES AND OTHER ITEMS: Unless Otherwise Agreed, the following items shall be PAID CURRENT 

and prorated between Buyer and Seller as of Close Of Escrow: réal property taxes and assessments, interest, Seller rental payments, 

HOA regular assessments due prior to Close Of Escrow, premiums on insurance assumed by Buyer, payments on bonds and 

assessments assumed by Buyer, and payments on Mello-Roos and other Special Assessment District bonds and assessments that 

are now alien. Seller shall pay any HOA special or emergency assessments due prior to Close Of Escrow. The following items shall be 
assumed by Buyer WITHOUT CREDIT toward the purchase price: prorated payments on Mello-Roos and other Special Assessment 

District bonds and assessments and HOA special or emergency assessments that are due after Close Of Escrow. Property will be 

reassessed upon change of ownership. Any supplemental tax bills delivered to Escrow Holder prior to closing shall be prorated and 

paid as follows: (i) for periods after Close Of Escrow, by Buyer; and (ii) for periods prior to Close Of Escrow, by Seller (see C.A.R. 

Form SPT or SBSA for further information). Seller agrees all service fees, maintenance costs and utility bills will be paid current up and 

through the date of Close Of Escrow. TAX BILLS AND UTILITY BILLS ISSUED AFTER CLOSE OF ESCROW SHALL BE HANDLED 

DIRECTLY BETWEEN BUYER AND SELLER. Prorations shall be made based on a 30-day month. 

BROKERS AND AGENTS: 

A. COMPENSATION: Seller or Buyer, or both, as applicable, agree to pay compensation to Broker as specified in a separate written 
agreement between Broker and that Seller or Buyer. Compensation is payable upon Close Of Escrow, or if escrow does not close, 
as otherwise specified in the agreement between Broker and that Seller or Buyer. 

B. SCOPE OF DUTY: Buyer and Seller acknowledge and agree that Agent: (i) Does not decide what price Buyer should pay or 
Seller should accept; (ii) Does not guarantee the condition of the Property; (iii) Does not guarantee the performance, adequacy or 
completeness of inspections, services, products or repairs provided or made by Seller or others; (iv) Does not have an obligation 
to conduct an inspection of common areas or areas off the site of the Property; (v) Shall not be responsible for identifying defects 
on the Property, in common areas, or offsite unless such defects are visually observable by an inspection of reasonablyaccessible 
areas of the Property or are known to Agent; (vi) Shall not be responsible for inspecting public records or permits. concerning the 
title or use of Property; (vii) Shall not be responsible for identifying the location of boundary lines or other items affecting title; (viii) 
Shall not be responsible for verifying square footage, representations of others or information contained in Investigation reports, 
Multiple Listing Service, advertisements, flyers or other promotional material; (ix) Shall not be responsible for determining the fair 
market value of the Property or any personal property included in the sale; (x) Shall not be responsible for providing legal or tax 
advice regarding any aspect of a transaction entered into by Buyer or Seller; and (xi) Shall not be.responsible for providing other 
advice or information that exceeds the knowledge, education and experience required to perform real estate licensed activity. 
Buyer and Seller agree to seek legal, tax, insurance, title and other desired assistance from appropriate professionals. 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 
(continued) 


PropertyAddress: Date: 

19. ont ESCROW INSTRUCTIONS TO ESCROW HOLDER: 

The following paragraphs, or applicable portions thereof, of this Agreement constitute the joint escrow instructions 
of Buyer and Seller to Escrow Holder, which Escrow Holder is to use along with any related counter offers and addenda, and 
EO Mutual instructions to close the escrow: paragraphs 1, 3A, 3B, 3D-G, 3N(2), 3Q, 3R, 4A, 4B, 5A(1-2) 5D, 5E, 

OB(2)(A), 10B(3), 10C, 11H, 11K(2), 13 (except 13D), 14H, 17, 18A, 19, 23, 25, 27, 28, 32, 33, and paragraph 3 of the Real 
Estate Brokers Section. If a Copy of the separate compensation agreement(s) provided for in paragraph 18A or paragraph 3 
of the Real Estate Brokers Section is deposited with Escrow Holder by Agent, Escrow Holder shall accept such agreement(s) 
and pay,out from Buyer’s or Seller’s funds, or both, as applicable, the Broker's compensation provided for in such agreement(s). 
The terms and conditions of this Agreement not set forth in the specified paragraphs are additional matters for the information of 
Escrow Holder, but about which Escrow Holder need not be concerned. 

B. Buyer and Seller will receive Escrow Holder’s general provisions, if any, directly from Escrow Holder. To the extent the general 
provisions are inconsistent or conflict with this Agreement, the general provisions will control as to the duties and obligations of 
Escrow Holder only. Buyer and Seller shall Sign and return Escrow Holder’s general provisions or supplemental instructions 
within the time specified in paragraph 3N(2). Buyer and Seller shall execute additional instructions, documents and forms 
provided by Escrow Holder that are reasonably necessary to close the escrow and, as directed by Escrow Holder, within 3 Days, 
shall pay to Escrow.Holder 6r HOA or HOA management company or others any fee required by paragraphs 3, 8, 10, 11, or 
elsewhere in this Agreement. 

C. A Copy of this Agreement including any counter offer(s) and addenda shall be delivered to Escrow Holder within 3 Days after 
Acceptance. Buyer and Seller authorize Escrow Holder to accept and rely on Copies and Signatures as defined in this Agreement 
as originals, to open,escrow and for other purposes of escrow. The validity of this Agreement as between Buyer and Seller 
is not affected by whether of when Escrow Holder Signs this Agreement. Escrow Holder shall provide Seller's Statement of 
Information to Title Company when received from Seller, if a separate company is providing title insurance. If Seller delivers 
an affidavit to Escrow Holder to satisfy Seller's FIRPTA obligation under paragraph 11H, Escrow Holder shall deliver to Buyer, 
Buyer's Agent, and Seller's Agent a Qualified Substitute statement that complies with federal Law. If Escrow Holder’s Qualified 
Substitute statement does not comply with federal law, the Parties instruct escrow to withhold all applicable required amounts 
under paragraph 11H. 

D. Agents are not a party to the escrow, exceptor Brokers for the sole purpose of compensation pursuant to paragraph 18A and 
paragraph 3 of the Real Estate Brokers Section. lfa Copy of the separate compensation agreement(s) provided for in either 
of those paragraphs is deposited with, Escrow Holder by Agent, Escrow Holder shall accept such agreement(s) and pay out from 
Buyer's or Seller’s funds, or both, as applicable, the Broker's compensation provided for in such agreement(s).Buyer and Seller 
irrevocably assign to Brokers compensation specified in paragraph 18A, and irrevocably instruct Escrow Holder to disburse 
those funds to Brokers at Close Of Escrow or,pursuant to any other mutually executed cancellation agreement. Compensation 
instructions can be amended or revoked only with the written consent of Brokers. Buyer and Seller shall release and hold 
harmless Escrow Holder from any liability resulting from Escrow Holder's payment to Broker(s) of compensation pursuant to this 
Agreement. 

E. Buyer and Seller acknowledge that Escrow Holder maysfequire invoices for expenses under this Agreement. Buyer and Seller, 
upon request by Escrow Holder, within 3 Days.or Within a sufficient time to close escrow, whichever is sooner, shall provide any 
such invoices to Escrow Holder. 

F. Upon receipt, Escrow Holder shall provide Buyer, Sellerand each Agent verification of Buyer's deposit of funds pursuant to 
paragraphs 5A(1) and 5A(2). Once Escrow Holder becomes aware of any of the following, Escrow Holder shall immediately 
notify each Agent: (i) if Buyer’s initial or any additional deposit or down payment is not made pursuant to this Agreement, or is not 
good at time of deposit with Escrow Holder; or (iif Buyer and Seller instruct(Escrow Holder to cancel escrow. 

G. A Copy of any amendment that affects any paragraph of this Agreement for which Escrow Holder is responsible shall be delivered 
to Escrow Holder within 3 Days after mutual execution of the amendment. 

20. SELECTION OF SERVICE PROVIDERS: Agents do not guarantee thé performance of any vendors, service or product providers 
(“Providers”), whether referred by Agent or selected by Buyer, Seller other person. Buyer and Seller may select ANY Providers of 
their own choosing. 

21. MULTIPLE LISTING SERVICE (“MLS”): Agents are authorized to report to the MLS thatjan offer has been accepted and, upon 
Close Of Escrow, the sales price and other terms of this transaction shall be provided to the MLS to be published and disseminated 
to persons and entities authorized to use the information on terms approved by the MLS. Buyer acknowledges that: (i) any pictures, 
videos, floor plans (collectively, “Images”) or other information about the Property that has been or will be inputted into the MLS or 
internet portals, or both, at the instruction of Seller or in compliance with MLS tulesjwill not be removed after Close Of Escrow; (ii) 
California Civil Code § 1088(c) requires the MLS to maintain such Images and information for at least three years and as a result they 
may be displayed or circulated on the Internet, which cannot be controlled or removed by Seller or Agents; and (iii) Seller, Seller's 
Agent, Buyer's Agent, and MLS have no obligation or ability to remove such Images or information from the Internet. 

22. ATTORNEY FEES AND COSTS: In any action, proceeding, or arbitration between Buyer and Seller arising out of this Agreement, 
the prevailing Buyer or Seller shall be entitled to reasonable attorney fees and costs from the non-prevailing Buyer or Seller, except as 
provided in paragraph 30A. 

23. ASSIGNMENT: Buyer shall have the right to assign all of Buyer’s interest in this Agreement to Buyers own trust or to any wholly owned 
entity of Buyer that is in existence at the time of such assignment. Otherwise, Buyer shall not assign all or any part of Buyer’s interest 
in this Agreement without first having obtained the separate written consent of Seller to a specified assignee. Such consent shall not 
be unreasonably withheld. Prior to any assignment, Buyer shall disclose to Seller the name of the assignee and the amount of any 
monetary consideration between Buyer and assignee. Buyer shall provide assignee with all documents related to this Agreement 
including, but not limited to, the Agreement and any disclosures. If assignee is a wholly owned entity or trust of Buyer, that assignee 
does not need to re-sign or initial all documents provided. Whether or not an assignment requires seller's consent, at the time 
of assignment, assignee shall deliver a letter from assignee’s lender that assignee is prequalified or preapproved as specified in 
paragraph 6B. Should assignee fail to deliver such a letter, Seller, after first giving Assignee an Notice to Buyer to Perform, shall 
have the right to terminate the assignment. Buyer shall, within the time specified in paragraph 3K, Deliver any request to assign this 
Agreement for Seller's consent. If Buyer fails to provide the required information within this time frame, Seller’s withholding of consent 
shall be deemed reasonable. Any total or partial assignment shall not relieve Buyer of Buyer's obligations pursuant to this Agreement 
unless Otherwise Agreed by Seller (C.A.R. Form AOAA). 

24. EQUAL HOUSING OPPORTUNITY: The Property is sold in compliance with federal, state and local anti¢discrimination,_Laws. 

25. DEFINITIONS and INSTRUCTIONS: The following words are defined terms in this Agreement, shall be indicated by initial capital 
letters throughout this Agreement, and have the following meaning whenever used: 

A. “Acceptance” means the time the offer or final counter offer is fully executed, in writing, by the recipient Party and is Delivered to 
the offering Party or that Party’s Authorized Agent. 
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California Residential Purchase Agreement and Joint Escrow Instructions 


(continued) 
PropertyAddress: Date: 
By “Agent” means the Broker, salesperson, broker-associate or any other real estate licensee licensed under the brokerage firm 


26. 


27. 


28. 


C. 


D. 


=z of mm 


AS 


vo z = 


Q. 
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identified in paragraph 2B. 
“Agreement” means this document and any counter offers and any incorporated addenda or amendments, collectively forming 
the binding agreement between the Parties. Addenda and amendments are incorporated only when Signed and Delivered by all 
Parties. 
“As-ls” condition: Seller shall disclose known material facts and defects as specified in this Agreement. Buyer has the right to 
inspect the Property and, within the time specified, request that Seller make repairs or take other corrective action, or exercise 
any contingency cancellation rights in this Agreement. Seller is only required to make repairs specified in this Agreement or as 
Otherwise Agreed. 
“Authorized Agent” means an individual real estate licensee specified in the Real Estate Broker Section. 
“C.A.R. Form” means the most current version of the specific form referenced or another comparable form agreed to by the 
Parties. 
“Close Of Escrow”, including “COE”, means the date the grant deed, or other evidence of transfer of title, is recorded for any real 
property, or the date of Delivery of a document evidencing the transfer of title for any non-real property transaction. 
“Copy” means copy by any means including photocopy, facsimile and electronic. 
Counting Days is donevas féllows unless Otherwise Agreed: (1) The first Day after an event is the first full calendar date following 
the eventwand ending at 11:59 pm. For example, if a Notice to Buyer to Perform (C.A.R. form NBP) is Delivered at 3 pm on the 
7th calendar day of the month, or Acceptance of a counter offer is personally received at 12 noon on the 7th calendar day of 
the month, then the 7th is Day 40" for purposes of counting days to respond to the NBP or calculating the Close Of Escrow date 
or contingency removal dates/and the 8th of the month is Day 1 for those same purposes. (2) All calendar days are counted in 
establishing the first Day after an event. (3) All calendar days are counted in determining the date upon which performance must 
be completed, ending at,1 1:59 pm on the last day for performance (“Scheduled Performance Day”). (4) After Acceptance, if the 
Scheduled Performance Day for any act required by this Agreement, including Close Of Escrow, lands on a Saturday, Sunday, 
or legal holiday, the performing party shall be allowed to perform on the next day that is not a Saturday, Sunday or legal holiday 
(‘Allowable Performance Day”), and ending at 11:59 pm. (5) For the purposes of COE, any day that the Recorder's office in 
the County where the,Property is located is closéd)the COE shall occur on the next day the Recorder's office in that County is 
open. (6) COE is considered Day 0 for purposes of counting days Seller is allowed to remain in possession, if permitted by this 
Agreement. 
“Day" or "Days” means calendar day.or days. However).delivery of deposit to escrow is based on business days. 
“Deliver”, “Delivered” or “Delivefy” of documents, unless Otherwise Agreed, means and shall be effective upon personal 
receipt of the document by Buyer or Seller or their Authorized Agent. Personal receipt means (i) a Copy of the document, or as 
applicable, link to the document, is in the possession of the Party or Authorized Agent, regardless of the Delivery method used 
(i.e. e-mail, text, other), or (ii) an Electronic Copy of the document, or as applicable, link to the document, has been sent to any of 
the designated electronic delivery addresses specified in the Real Estate Broker Section on page 16. After Acceptance, Agent 
may change the designated electronic delivery address for thatAgent by, in writing, Delivering notice of the change in designated 
electronic delivery address to the other Party. Links»colild be, foryexample, to DropBox or GoogleDrive or other functionally 
equivalent program. If the recipient ofá link is unable or unwilling to open the link or download the documents or otherwise prefers 
Delivery of the documents directly, Recipient of a link shall notify the sender in writing, within 3 Days after Delivery of the link 
(C.A.R. Form RFR). In such case, Delivery shall be effective upon Delivery of the documents and not the link. Failure to notify 
sender within the time specified above shall be deemed:¢onsent to receive, and Buyer opening, the document by link. 
“Electronic Copy” or “Electronic Signature” means, as applicable, an electronic copy or signature complying with California 
Law. Buyer and Seller agree that electronic means will not be used by eitherParty to modify or alter the content or integrity of this 
Agreement without the knowledge and consent of the other Party. 
“Law” means any law, code, statute, ordinance, regulation, rule or order, which is adopted by a controlling city, county, state or 
federal legislative, judicial or executive body or agency. 
"Legally Authorized Signer" means an individual who has authority to Sign for the principal as specified in paragraph 32 or 
paragraph 33. 
“Otherwise Agreed” means an agreement in writing, signed by both Parties and Delivered to each. 
“Repairs” means any repairs (including pest control), alterations, replacements, modifications or retrofitting of the Property 
provided for under this Agreement. 
"Sign" or “Signed” means either a handwritten or Electronic Signature on an, original document, Copy or any counterpart. 

RMS AND CONDITIONS OF OFFER: This is an offer to purchase the Property onthe terms and conditions herein. The individual 


Liquidated Damages and Arbitration of Disputes paragraphs are incorporated in this Agreement ifinitialed by all Parties or if incorporated 


by 
ag 
no 


mutual agreement in a Counter Offer or addendum. If at least one but not all Parties initial, a Counter Offer is required until 
reement is reached. Seller has the right to continue to offer the Property for sale and to accept any other offer at any time prior to 
ification of Acceptance and to market the Property for backup offers after Acceptance. The Parties have read and acknowledge 


receipt of a Copy of the offer and agree to the confirmation of agency relationships. If this offers accepted and Buyer subsequently 
defaults, Buyer may be responsible for payment of Brokers’ compensation. This Agreemént and any supplement, addendum or 
modification, including any Copy, may be Signed in two or more counterparts, all of which shall constitute one and the same writing. 


By 
en 


signing this offer or any document in the transaction, the Party Signing the document is deemed to have read the document in its 
irety. 


TIME OF ESSENCE; ENTIRE CONTRACT; CHANGES: Time is of the essence. All understandings between the Parties are 


inc 
wit 


orporated in this Agreement. Its terms are intended by the Parties as a final, complete and exclusive expression of their Agreement 
h respect to its subject matter and may not be contradicted by evidence of any prior agreement or contemporaneous oral agreement. 


If any provision of this Agreement is held to be ineffective or invalid, the remaining provisionsywill nevertheless be given full force and 
effect. Except as Otherwise Agreed, this Agreement shall be interpreted, and disputes shall beyresolved in accordance with the Laws 


of 


he State of California. Neither this Agreement nor any provision in it may be extended, amended, modified; altered or 


changed, except in writing Signed by Buyer and Seller. 


LE 


GALLY AUTHORIZED SIGNER: Wherever the signature or initials of the Legally Authorized Signer identified.in paragraph)32 or 


33 appear on this Agreement or any related documents, it shall be deemed to be in a representative capacity for the entity described 
and not in an individual capacity, unless otherwise indicated. The Legally Authorized Signer (i) represents that the entity for which that 
person is acting already exists and is in good standing to do business in California and (ii) shall Deliver to the other Party and Escrow, 
Holder, within the time specified in paragraph 3N(5), evidence of authority to act in that capacity (such’as but not limited to: applicable 
portion of the trust or Certification Of Trust (Probate Code § 18100.5), letters testamentary, court order, power of attorney) corporate 
resolution, or formation documents of the business entity). 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 


(continued) 


PropertyAddress: Date: 


29. LIQUIDATED DAMAGES (By initialing in the space below, you are agreeing to Liquidated Damages): 


If Buyer fails to complete this purchase because of Buyer’s default, Seller shall retain, as liquidated damages, 
the deposit actually paid. If the Property is a dwelling with no more than four units, one of which Buyer 
intends to occupy, then the amount retained shall be no more than 3% of the purchase price. Any excess 
shall be returned to Buyer. Release of funds will require mutual, Signed release instructions from both Buyer 
and Seller, judicial decision or arbitration award. AT THE TIME OF ANY INCREASED DEPOSIT BUYER AND 
SELLER SHALL SIGN A SEPARATE LIQUIDATED DAMAGES PROVISION INCORPORATING THE INCREASED 
DEPOSIT AS LIQUIDATED DAMAGES (C.A.R. FORM DID). 


Buyer’s Initials I Seller’s Initials I 


30. MEDIATION: 


A. The Parties agree to mediateyany.dispute or claim arising between them out of this Agreement, or any resulting transaction, 
before resortingst6" arbitration or court action. The mediation shall be conducted through the C.A.R. Real Estate Mediation 
Center for Consumers (www.consumermediation.org) or through any other mediation provider or service mutually agreed to 
by the Parties. The Parties also agree)to mediate any disputes or claims with Agents(s), who, in writing, agree to such 
mediation prior to, or within'a reasonable time after, the dispute or claim is presented to the Agent. Mediation fees, if 
any, shall be divided equally among the Parties involved, and shall be recoverable under the prevailing party attorney fees clause. 
If, for any dispute or claim to which this paragraph applies, any Party (i) commences an action without first attempting to resolve 
the matter through mediation, or (ii) before commencement of an action, refuses to mediate after a request has been made, then 
that Party shall not be entitled to recover attorney fees, even if they would otherwise be available to that Party in any such action. 
THIS MEDIATION PROVISION APPLIES WHETHER OR NOT THE ARBITRATION PROVISION IS INITIALED. 

B. ADDITIONAL MEDIATION TERMS: (i) Exclusions from this mediation agreement are specified in paragraph 31B; (ii) 
The obligation to mediate does not preclude the)right of either Party to seek a preservation of rights under paragraph 
31C; and (iii) Agent's rights and obligations are further specified in paragraph 31D. These terms apply even if the 
Arbitration of Disputes paragraph isnot initialed. 


31. ARBITRATION OF DISPUTES: 


A. The Parties agree that any dispute or claim in Law or equity arising between them out of this Agreement or any 
resulting transaction, which is not settled through mediation, shall be decided by neutral, binding arbitration. The 
Parties also agree to arbitrate any disputes or claims with Agents(s), who, in writing, agree to such arbitration prior to, 
or within a reasonable time after, the dispute or claim.isspresented to the Agent. The arbitration shall be conducted 
through any arbitration provider or/service mutually agreed to by the Parties, OR 

. The arbitrator shall be a retired judge or justice, or an attorney with 
at least 5 years of residential real estate Law experience, unless the Parties mutually agree to a different arbitrator. 
Enforcement of, and any motion to compel arbitration pursuant to, this agreement to arbitrate shall be governed 
by the procedural rules of the Federal Arbitration’ Act, and not the California Arbitration Act, notwithstanding any 
language seemingly to the contrary in this Agréement. The Parties shall have the right to discovery in accordance 
with Code of Civil Procedure § 1283.05. The arbitration shall be conducted in accordance with Title 9 of Part 3 of 
the Code of Civil Procedure. Judgment upon the award of the arbitrator(s) may be entered into any court having 
jurisdiction. 

. EXCLUSIONS: The following matters are excluded from mediation and arbitration: (i) Any matter that is within the 
jurisdiction of a probate, small claims or bankruptcy court; (ii) an unlawful\detainer action; and (iii) a judicial or 
non-judicial foreclosure or other action or proceedingsto enforce a deed of trust, mortgage or installment land sale 
contract as defined in Civil Code § 2985. 

. PRESERVATION OF ACTIONS: The following shall not constitute a waiver nor violation of the mediation and arbitration 
provisions: (i) the filing of a court action to preserve a statute of limitations; (ii) the filing of a court action to enable 
the recording of a notice of pending action, for order of attachment, receivership, injunction, or other provisional 
remedies; or (iii) the filing of a mechanic’s lien. 

. AGENTS: Agents shall not be obligated nor compelled to mediate or arbitrate unless they agree to do so in writing. 
Any Agents(s) participating in mediation or arbitration shall not be deemed a party to this Agreement. 

- “NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO HAVE ANY DISPUTE ARISING 
OUT OF THE MATTERS INCLUDED IN THE ‘ARBITRATION OF DISPUTES’ PROVISION DECIDED BY 
NEUTRAL ARBITRATION AS PROVIDED BY CALIFORNIA LAW AND YOUSARE GIVING UP ANY RIGHTS 
YOU MIGHT POSSESS TO HAVE THE DISPUTE LITIGATED IN A COURT.OR JURY TRIAL. BY INITIALING IN 
THE SPACE BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS TO DISCOVERY AND APPEAL, UNLESS 
THOSE RIGHTS ARE SPECIFICALLY INCLUDED IN THE ‘ARBITRATION OF DISPUTES’ PROVISION. IF 
YOU REFUSE TO SUBMIT TO ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU MAY BE 
COMPELLED TO ARBITRATE UNDER THE AUTHORITY OF THE CALIFORNIA CODE OF CIVIL PROCEDURE. 
YOUR AGREEMENT TO THIS ARBITRATION PROVISION IS VOLUNTARY.” 


“WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT DISPUTES ARISING 
OUT OF THE MATTERS INCLUDED IN THE ‘ARBITRATION OF DISPUTES’ PROVISION TO.NEUTRAL 
ARBITRATION.” 


Buyer’s Initials Seller’s Initials 
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(continued) 


Property,Address: Date: 


32. BUYER'S OFFER 
A. EXPIRATION OF OFFER: This offer shall be deemed revoked and the deposit, if any, shall be returned to Buyer unless by the 
date and time specified in paragraph 3C, the offer is Signed by Seller and a Copy of the Signed offer is Delivered to Buyer or 
Buyer's Authorized Agent. Seller has no obligation to respond to an offer made. 
B. ENTITY BUYERS: (Note: If this paragraph is completed, a Representative Capacity Signature Disclosure (C.A.R. 
Form,RCSD) is not required for the Legally Authorized Signers designated below.) 
(1) One or more Buyers is a trust, corporation, LLC, probate estate, partnership, holding a power of attorney or other entity. 


(2)\ This Agreement is being Signed by a Legally Authorized Signer in a representative capacity and not in an individual capacity. 
See paragraph 28 for additional terms. 

(3) The name(s) of the Legally Authorized Signer(s) is/are: 

(4).«lf a trust, identify Buyer as trustee(s) of the trust or by simplified trust name (ex. John Doe, co-trustee, Jane Doe, co- -trustee 
or Doe Revocable Family Trust). If the entity is a trust or under probate, the following is the full name of the trust or probate 


case, including case #: 


C. The RPAshas16 pages. Buyer acknowledges receipt of, and has read and understands, every page and all attachments that 
make up the Agreement. 


D. BUYER SIGNATURE(S): 


(Signature) By, Date: 
Printed name of BUYER: 

O Printed Name of Legally Authorized Signer: Title, if applicable, 

(Signature) By, Date: 
Printed name of BUYER: 

Printed Name of Legally Authorized,Signer: Title, if applicable, 


IF MORE THAN TWO SIGNERS, USE Additional Signature Addendum (C.A.R. Form ASA). 


33. ACCEPTANCE 


A. ACCEPTANCE OF OFFER: Seller warrants that Seller is the owner of the Property or has the authority to execute this Agreement. 
Seller accepts the above offer and agrees.to sell the Property.onithe above terms and conditions. Seller has read and acknowledges 
receipt of a Copy of this Agreement and authorizes Agent to Deliver a Signed Copy to Buyer. 


Seller’s acceptance is subject to the attached Counter Offer or\Back-Up Offer Addendum, or both, checked below. 
Seller shall return and include the entire agreement with anysesponse. 


Seller Counter Offer (C.A.R. Form SCO or SMCO) 
Back-Up Offer Addendum (C.A.R. Form BUO) 


B. Entity Sellers: (Note: If this paragraph is. completed, a Representative Capacity Signature Disclosure form (C.A.R. 
Form RCSD) is not required for the Legally Authorized Signers designated below.) 
(1) One or more Sellers is a trust, corporation, LLC, probate estate, partnership, holding a power of attorney or other entity. 
) This Agreement is being Signed by a Legally Authorized Signer in a representative capacity and not in an individual capacity. 
See paragraph 28 for additional terms. 
(3) The name(s) of the Legally Authorized Signer(s) is/are: 
) If a trust, identify Seller as trustee(s) of the trust or by simplified trust.name (ex. John Doe, ‘co-trustee, Jane Doe, co- -trustee 
or Doe Revocable Family Trust). If the entity is a trust or under probate, the following is the full name of the trust or probate 


case, including case #: 


C. The RPA has 16 pages. Seller acknowledges receipt of, and has read and understands, every page and all attachments that 
make up the Agreement. 


D. SELLER SIGNATURE(S): 


(Signature) By, Date: 
Printed name of SELLER: 

Printed Name of Legally Authorized Signer: Title, if applicable, 

(Signature) By, Date: 
Printed name of SELLER: 

O Printed Name of Legally Authorized Signer: Title, if applicable, 


IF MORE THAN TWO SIGNERS, USE Additional Signature Addendum (C.A.R. Form ASA). 


OFFER NOT ACCEPTED: / No Counter Offer is being made. This offer was not accepted,by Seller 


Seller's Initials 
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FIGURE 10.5: California Residential Purchase Agreement and Joint Escrow Instructions 


(continued) 


Property,Address: Date: 


REAL ESTATE BROKERS SECTION: 


. Real Estate Agents are not parties to the Agreement between Buyer and Seller. 

à Agency relationships are confirmed as stated in paragraph 2. 

, Cooperating Broker Compensation: Seller's Broker agrees to pay Buyer's Broker and Buyer's Broker agrees to accept, out of 
Seller's Broker's proceeds in escrow, the amount specified in the MLS, provided Buyer's Broker is a Participant of the MLS in which 
the Property, is offered for sale or a reciprocal MLS. If Seller's Broker and Buyer's Broker are not both Participants of the MLS, or 
a reciprocal MLS, in which the Property is offered for sale, then compensation must be specified in a separate written agreement 
(C.A.R. Form CBC). Declaration of License and Tax (C.A.R. Form DLT) may be used to document that tax reporting will be required 
orthat an exemption exists. 

- Presentation of Offer: Pursuant to the National Association of REALTORS® Standard of Practice 1-7, if Buyer’s Agent makes a 
written request, Seller's Agent shall confirm in writing that this offer has been presented to Seller. 


. Agents’ Signatures and designated electronic delivery address: 
A. Buyer's Brokerage Firm Lic. # 
By Lic. # Date. 
By Lic.# Date 


More than one agent from the same firm represents Buyer. Additional Agent Acknowledgement (C.A.R. Form AAA) attached. 
More than one brokerage firm represents Buyer. Additional Broker Acknowledgement (C.A.R. Form ABA) attached. 


Designated Electronic Delivery Address(es): 


Email Text # 


Alternate: 
if checked, Delivery shall be made'to the alternate designated electronic delivery address only. 


Address City State 


Seller's Brokerage Firm Lic. # 
By Lic. # Date 
By Lic. # Date 


More than one agent from the same firm represents Seller. Additional Agent Acknowledgement (C.A.R. Form AAA) attached. 
More than one brokerage firm represents Seller. Additional Broker Acknowledgement (C.A.R. Form ABA) attached. 


Designated Electronic Delivery Address(es) (To be filled out by Seller's Agent): 


Email Text # 


Alternate: 
if checked, Delivery shall be made to the alternate designated electronic delivery address only. 


Address City State 


ESCROW HOLDER ACKNOWLEDGMENT: 

Escrow Holder acknowledges receipt of a Copy of this Agreement, (if checked, Ma deposit inthe amount of $ ), Counter 
Offer numbers and , andvagrees to act as Escrow Holder subject to 
paragraph 19 of this Agreement, any supplemental escrow instructions and the terms of Escrow Holder's general provisions. 


Escrow Holder is advised by that the date of Acceptance of the Agreement is 
Escrow Holder Escrow# 

By Date 
Address 

Phone/Fax/E-mail 


Escrow Holder has the following license number # 
Department of Financial Protection and Innovation, [] Department of Insurance, [| Department of Real Estate. 


PRESENTATION OF OFFER Seller's Brokerage 
Agent or Seller Initials 


© 2021, California Association of REALTORS®, Inc. United States copyright law (Title 17 U.S. Code) forbids the unauthorized distributiongdisplay and reproduction of 
this form, or any portion thereof, by photocopy machine or any other means, including facsimile or computerized formats. THIS FORM HAS BEEN APPROVED BY THE 
CALIFORNIA ASSOCIATION OF REALTORS®. NO REPRESENTATION IS MADE AS TO THE LEGAL VALIDITY OR ACCURACY OF ANY PROVISION IN ANY SPECIFIC 
TRANSACTION. A REAL ESTATE BROKER IS THE PERSON QUALIFIED TO ADVISE ON REAL ESTATE TRANSACTIONS. IF YOU DESIRE LEGAL OR TAX ADVICE, 
CONSULT AN APPROPRIATE PROFESSIONAL .This form is made available to real estate professionals through an agreement with or purchase from the California Association 
of REALTORS®. It is not intended to identify the user as a REALTOR®. REALTOR® is a registered collective membership mark which may be used only by members of the 
NATIONAL ASSOCIATION OF REALTORS® who subscribe to its Code of Ethics. 


t | Published and Distributed by: 

REAL ESTATE BUSINESS SERVICES, LLC. 

+ | asubsidiary of the CALIFORNIA ASSOCIATION OF | REALTORS® 
c | 525 South Virgil Avenue, Los Angeles, California 90020 

RPA 12/21 (PAGE 16 OF 16) Buyer's Initials = /_ Ss Seller's Initials / — a EQUAL HOUSING 


OPPORTUNITY 


CALIFORNIA RESIDENTIAL PURCHASE AGREEMENT AND JOINT ESCROW INSTRUCTIONS (RPA PAGE 16 OF 16) 


10_CA_RE_Practice_U10.indd 355 


ag aptara | 


355 


24/05/22 8:02 AM 


FINAL PAGES 4 aptara | 


356 Unit 10 Obtaining the Offer and Creating the Sales Agreement 


10_CA_RE_Practice_U10.indd 356 


Understanding the California Residential Purchase Agreement 
and Joint Escrow Instructions 


Paragraph 1: Offer. 1A shows the buyer or buyers; 1B describes the property 
by address, legal description, and/or assessor’s parcel number and further indicates 
the city or county where the property is located; 1C indicates terms of purchase are 
specified later; and 1D points out that the agents are not party to the agreement. 


Paragraph 2: Agency. 

Subparagraph A. This is acknowledgment by buyer and seller as to receipt of 
agency disclosure. 

Subparagraph B. The agency relations selected are confirmed. 


Subparagraph C. This indicates if more than one agent represents a party to the 
escrow. 


Subparagraph D. The possibility of multiple representations is explained. 


Paragraph 3: Terms of purchase and allocation of costs. The con- 
tractual terms are set forth in Subparagraphs A through R. 


Paragraph 4: Property addenda and advisories. 

Subparagraph A. By checking the appropriate box, you can identify the type of 
property. 

Subparagraph B. Other addendums can be incorporated by reference. 

Subparagraph C. Various advisories checked are included for reference purposes 
but are not part of this agreement. 

Paragraph 5: Additional terms affecting purchase price. 

Subparagraph A. This provides for deposit delivery, increases in deposit, and 
forfeiture of deposit if the buyer defaults. 

Subparagraph B. This provides for all cash offers. 

Subparagraph C. This provides for loans needed. 

Subparagraph D. This provides for the balance of the purchase price to be paid. 

Subparagraph E. This covers limits on credits to the buyer. 

Paragraph 6: Additional financing terms. 

Subparagraph A. This covers verification of the down payment and closing 
costs. 

Subparagraph B. This covers verification of loan applications. 


Subparagraph C. The seller is relying on the buyer’s representation as to financ- 
ing arranged. 
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Paragraph 7: Closing and possession. 


Subparagraph A. 


Subparagraph B. 


Subparagraph C. 


Subparagraph D. 
Subparagraph E. 


This paragraph states whether the buyer intends to occupy 
the premises as a principal residence. If the buyer intends the 
property to be a principal residence, then liquidated damages 
resulting from buyer default cannot exceed 3% of the purchase 
price. (See paragraph 21B.) 


(If a buyer falsely indicates a property will be the principal 
residence for the purpose of obtaining a loan at a lower rate of 
interest, it would be fraud against the lender.) 


This covers the condition of property on closing. The property 
will be in the condition it was as of the date of acceptance. The 
buyer is advised to conduct an inspection of the property. 


This covers the seller remaining in possession after close of 
escrow and the need for legal advice. 


The seller agrees to assign warranty rights to the buyer. 


This paragraph provides that keys, openers, et cetera will be 
given to the buyer. 


Paragraph 8: Contingencies and removal of contingencies. 


Subparagraph A. 


Subparagraph B. 
Subparagraph C. 


Subparagraph D. 
Subparagraph E. 


Subparagraph F 
Subparagraph G. 
Subparagraph H. 


Subparagraph I. 


If the property fails to qualify for the desired loan and there is 
no loan contingency, the buyer is not entitled to cancellation 
rights. 


Failure of the buyer to obtain insurance may justify cancella- 
tion of the contract based on the investigation contingency. 
The buyer’s obligation to deposit funds is not a contingency. 


If no loan contingency is checked on the offer, it is not a 
contingency. 


The appraisal contingency is related to value only. If there is no 
loan contingency, a low appraisal is not a basis for cancellation. 


The offer is contingent on the buyer’s acceptance of the condi- 
tion of the property. 


The offer is contingent upon review of the seller’s documents. 


Title purchase is contingent upon the buyer’s ability to get title 
insurance. 


The offer is contingent upon the buyer’s review of the Com- 
mon Interest Disclosure. 


The offer is contingent upon the buyer’s acceptance of a loan, 
a maintenance contract, or other financial obligations. 


If the buyer removes the contingency before it is satisfied, the 
buyer gives up all rights. 


The buyer must remove the contingency or cancel within the 
y g y 
prescribed time. 


24/05/22 8:02 AM 


EQA 


FINAL PAGES -aeQ aptara | 


358 Unit 10 Obtaining the Offer and Creating the Sales Agreement 


10_CA_RE_Practice_U10.indd 358 


Subparagraph J. Unless sale of another property is checked on the offer, it is not 
a contingency. 


Paragraph 9: Items included in and excluded from sale. This para- 
graph makes it clear that designated fixtures remain with the property, but it also 
provides for inclusion of other items in the sale, as well as exclusion of designated 
items from the sale. The agent should make certain that questionable items such 
as installed TVs, et cetera are covered. 


Also covered are leased and liened items. The buyer’s ability to assume any lease 
or accept subject to a lien is a contingency. 


Paragraph 10: Allocation of costs. 


Subparagraph A. Who is to pay for any corrective work required by inspections 
should be specified. 


Subparagraph B. This sets forth who is responsible. Compliance with govern- 
ment inclusion requirements and retrofit are accounted for. 


Subparagraph C. This determines responsibility for a home warranty plan. 


Paragraph 11: Statutory and other disclosures (including lead- 
based paint hazard disclosures) and cancellation rights. This 
paragraph requires the seller to provide all required statutory and other disclosures, 
including but not limited to lead paint, a transfer disclosure statement, natural 
and environmental hazard disclosures and booklets, withholding as to FIRPTA, 
Megan’s Law database, notice regarding gas and hazardous liquids, transmission 
lines, and condominium and planned development disclosures. 


Paragraph 12: Buyer’s investigation of property and matters affect- 
ing property. This paragraph provides for the buyer’s rights to inspection and 
provides for either the removal of the inspection contingency or cancellation of 
the agreement. Utilities must be on for the buyer’s inspection. The buyer agrees 
to keep the property free from liens (pay for investigative work), repair any dam- 
age and costs associated with inspection, and protect the owner from any liability 
because of such investigations and inspections. 


Unless otherwise indicated, property is sold in present condition, subject to 
the buyer’s inspection rights, and will be maintained in substantially the same 
condition. 


Subparagraph A. The seller will disclose known material facts and defects. 


Subparagraph B. The buyer has the right of inspection and may cancel the agree- 
ment or request corrective action based on defects discovered. 


Subparagraph C. The buyer is strongly advised to conduct an investigation of 
the property. 
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Paragraph 13: Title and vesting. 


Subparagraph A. This paragraph provides that the buyer will receive a prelimi- 
nary title report. 


Subparagraph B. This paragraph indicates that title will be taken in present con- 
dition and subject to stated nonmonetary encumbrances. 


Subparagraph C. This paragraph sets forth the seller’s duty to provide the escrow 
holder with necessary information to clear title. 


Subparagraph D. This paragraph provides that title will be transferred by a grant 
deed, and the buyer is notified to obtain professional advice as 
to the manner of taking title. 


Subparagraph E. This paragraph provides that the buyer will receive a home- 
owners policy of title insurance. 


Paragraph 14: Time periods; removal of contingencies; cancella- 
tion rights. This paragraph sets forth all time periods for compliance and 
disclosures. Modification of time periods must be in writing. If the seller removes 
contingencies, this will be conclusive evidence of the buyer’s election to proceed 
with the transaction. If the buyer and seller agree to cancellation of the agreement, 
release of the funds will require mutual signed agreement (with a civil penalty of 
up to $1,000 for refusal to sign the agreement if no good faith dispute exists). 


In November 2014, the California Association of REALTORS® made a pretty 
significant change to the purchase contract. Previously in the event of a failed 
escrow, the release of the buyer’s deposit could only be released after receiving 
mutually signed cancellation instructions. However, the current iteration of the 
purchase contract allows the escrow company to make a demand on a party for 
cancellation of the escrow. If the party fails to respond within 10 days, the escrow 
company is permitted to release the buyer’s deposit. This is a massive shift from 
all previous versions of the purchase contract because it allows either the buy- 
ers or the sellers to tell escrow that they want to cancel a given transaction, and 
theoretically if the other party didn’t respond for whatever reason for 10 days, the 
escrow company can unilaterally release funds without a subsequent signature. 


Paragraph 15: Repairs. Seller repairs will be completed prior to final inspec- 
tion and will be performed in accordance with governmental requirements in a 
skillful manner. 


Paragraph 16: Final verification of condition. This paragraph provides 
the buyer the right to conduct a final inspection before close of escrow to confirm 
that the property has been properly maintained and repairs have been made, and 
that the seller has complied with other contractual obligations. 


Paragraph 17: Prorations of property taxes and other items. This 
paragraph provides for proration of taxes and other items based on a 30-day month. 
Bonds will be assumed without buyer credit if not yet due. 
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Paragraph 18: Brokers and agents. Parties agree to pay brokers as deter- 
mined in a separate written agreement. Subparagraph B points out what the broker 
doesn’t do and is not responsible for. 


Paragraph 19: Joint escrow instructions to escrow holder. This 
paragraph provides that designated paragraphs of the agreement are joint escrow 
instructions and that the agreement will be delivered to the escrow within a des- 
ignated period. It makes clear that the broker is a party to the escrow only so far 
as those commission rights are concerned that have been irrevocably assigned to 


the broker. 


Paragraph 20: Selection of service providers. The broker does not 
guarantee performance of any service provider she may have referred to the buyer 
and/or seller. 


Paragraph 21: Multiple listing service. This paragraph gives the broker 
the right to report the sale terms to an MLS to be published. Without this authori- 
zation, release of information by an agent could breach the duty of confidentiality. 


Paragraph 22: Attorney fees and costs. In the event of a legal proceed- 
ing or arbitration, the prevailing party will be entitled to reasonable attorney’s 
fees. 


Paragraph 23: Assignment. The buyer agrees not to assign any portion 
of this agreement to a named party without the written permission of seller. Per- 
mission will not be unreasonably withheld toward the buyer’s obligation unless 
otherwise agreed. 


Paragraph 24: Equal housing opportunity. This paragraph states that 
the sale is being made in compliance with antidiscrimination laws. 


Paragraph 25: Definitions and instructions. This paragraph provides 
definitions of terms used. 


Paragraph 26: Terms and conditions of offer. This paragraph makes 
it clear it is an offer that includes initialed paragraphs and provides that, should 
the buyer default after acceptance, the buyer may be responsible for the broker’s 
commission. 


Paragraph 27: Time of essence; entire contract; changes. This is 
the complete agreement and may not be contradicted by prior agreements or 
contemporaneous oral agreements. It cannot be extended, modified, or changed 
except in writing signed by both buyer and seller. 


Paragraph 28: Legally authorized signer. If a party is acting as a rep- 
resentative, the party will so indicate and deliver supporting documentation to 
escrow. 


Paragraph 29: Liquidated damages. Any added remedy for the buyer’s 
breach will be invalid unless the clause added satisfies the statutory liquidated 
damages requirement. For one to four residential units that buyer intends to 
occupy, the liquidated damages cannot exceed 3% of the sales price. 
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As an example, if a sale is for $500,000 and the buyer who has indicated the inten- 
tion to reside in that property defaults, the maximum liquidated damages would be 
$15,000. Any deposit in excess of $15,000 would be returned to the buyer. 


Unreasonably high liquidated damages could be determined by a court to be a 
penalty. A court will not enforce such a penalty. 


Paragraph 30: Mediation. The parties agree to try to settle any dispute by 
mediation. By initialing, the parties agree to binding arbitration of any dispute not 
settled by mediation. (If it is not initialed, the parties could settle disputes through 
the courts.) 


Disputes with brokers are subject to mediation and arbitration only if the brokers 
agree to such resolution. 


Paragraph 31: Arbitration of disputes. Ifa dispute is not settled by medi- 
ation, the parties may agree to arbitration before a neutral arbitrator. Decisions of 
the arbitrator will be binding. 


Paragraph 32: Buyer’s offer. This paragraph provides a definite termina- 
tion time and date if the offer is not accepted by that time and date. The buyer 
need not respond to the offer. The buyer’s signature as to the offer is included in 
this paragraph. 


Paragraph 33: Acceptance. The seller warrants ownership and accepts the 
offer on terms indicated, or by checking the appropriate block indicates accep- 
tance subject to attached counteroffer. 


The buyer initials confirmation of receipt of acceptance. 


There is a block for the broker to sign in which the broker agrees to cooperating 
broker compensation. 


Another block is signed by the escrow holder acknowledging receipt of copy of 
the agreement. 


Buyer Agent Closing 


When you are representing the buyer under a buyer-agency agreement, you have 
a duty to best serve the interests of your principal. Those interests would include 
finding a house that best meets the needs of your principal at the best price and to 
protect the buyer against any foreseeable problems. As a buyer’s agent, you should 
have built a trust relationship so you can ask a simple question, “Do you like this 
house?” and/or “Does this house meet your needs better than anything I have 
found for you?” Don’t ask these questions unless you know the reply will be posi- 
tive. You could then continue with, “I think we should offer [$ ] because . . ., and 
any offer should be contingent upon a professional inspection. Does that make 
sense to you?” If the response is positive, and it should be, you can begin writing 
up the offer. Of course, you should justify the offering price based on comparables, 
changes in market conditions, as well as known facts about the property, and the 
seller. 
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ESTIMATED BUYER’S COSTS 
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When formulating the purchase offer, provide the buyer with the good faith esti- 
mate of buyer’s acquisition costs—an estimate of the total cash requirements, as 
well as estimated monthly payments based on the offer. Although costs will vary 
between lenders and escrow companies, you must nevertheless strive to be realis- 
tic. Be honest and full in your disclosures. It is best for any error to be on the high 
side. (Keep in mind that because the dollar amount of real estate transactions is so 
high, surprises can make people very unhappy.) 
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FIGURE 10.6: Good Faith Estimate of Buyer’s Acquisition Costs 


GOOD FAITH ESTIMATE OF BUYER'S ACQUISITION COSTS 
UN On Acquisition of Property 
-| Prepared by: Agent Phone 
Broker Email 


NOTE: This form is used by a buyer's agent when preparing a purchase agreement offer or receiving a counteroffer and 
disclosing the financial requirements the buyer can anticipate, to prepare a worksheet for review with the buyer estimating 
the total costs of acquisition and amount and source of funds needed to close the transaction. 


The figures estimated in this cost sheet may vary the time of closing due to periodic changes in lender demands, escrow 
fees, other charges and prorates, and thus constitute an opinion, not a guarantee of the preparer. 


If acquiring IRC §1031 replacement property, also use a §1031 Profit and Basis Recap Sheet to compute the income tax 
consequences of the transaction. [See RPI Form 354] 


DATE: , 20 , at , California. 
1. This is an estimate of acquisition costs and the funds required to close the following transaction: 
O Purchase Agreement O Exchange Agreement O Counteroffer O Escrow Instructions O Option 
1.1 entered into by ; 
1.2 dated , 20 , at , California, 


1.3 regarding real estate referred to as 


2. EXISTING FINANCING ASSUMED: 
2.1 First Trust Deed of Record 
2.2 Second Trust Deed of Record 
2.3 Other Encumbrances/Liens/Bonds 
2.4 TOTAL Encumbrances Assumed [lines 2.1 to 2.4]........ceeececececeeeeeeneeeeneeseereseaeeeenneeeeeeeeneeeeenes (+)$ 


a. If loan balance adjustments are to be made in cash, the total funds 
required to close escrow at §10 and §12 will vary. 


3. INSTALLMENT SALE FINANCING: 
3:1 “Seller: Carryback FimanCim@ ess: eisivcesdeesecbesce pues cets heal sake ae E E E ae EA E E aR (+)$ 
4. NEW FINANCING ORIGINATED: 


AA New LoanAmoOunnt wececceccseetesccs estes ni aea a EE EATA TAEAE EEEE EEEE EEEa (+)$ 

4:2)  PONS/DISCOUNE seanse iade raa draaien $ 

AS Appraisal FCC. ceana NRE REA EA RAE RANEES $ 

44 “Credit Report FOC s.....c.ccc.eseconscessncencesenscenessaneceasesenscsavncenseavearenteavsecenens $. 

4.5 Miscellaneous Origination Fees. ............:eeccceceeeeeeeereeeeteeeeneereneesenneees $ 

4:6: Prepaid Interesten a E ei ania $ 

4.7 Mortgage Insurance Premium (MIP)...........:::cccceecesereeeeteeeeteeeeneeeeneeees $ 

4.8 Lender’s Title Policy Premium... 

49 “Tax: Service FOC siccivcsescsatvecenancasscexsesenssivancve cave ENEE EE EEE TNE Eaa 

4:10 Loan Brokerage: Ferina aia aeea aE E AAEE aE $ 

4.11 Other a $ 

4.12 TOTAL New Financing Costs [lines 4.2 to 4.11].......eeeeeeeeeeeeeeeeeesereeirerrerrrsrreernsrnssrrsrnnerennt (+)$ 
5. PURCHASE COSTS AND CHARGES: 

5-1. -Assümptión Fees (FISi aarmen eaaa NELE R $ 

5.2 Assumption Fees (SeCON).............cccceseeeeceseseeeeeneeteaeeeeaeeesaeeseeeeeeeees $ 

D3 ESCOW FOG vesscaerecsure ces TA R EE TEE $ 

5:4 (Notary FeO: icicsiccs teases atestetys creas astetisiedatisaseaiavinsienadicnediees $ 

5.5 Doöċument Preparation Fee: sis ices siicccanteccvceteccccvdencceesctiiacesecnstecveecseds $ 

5.6 Recording Fee/Transfer TaXƏS.......rsisssscrrssrerirsissensirisdsrrisriseisresinsearins $ 

5.7 Tithe INSURANCE. PremMÚM: sssr aa e aA $ 


©2017 RPI — Realty Publications, Inc. Reprinted with permission 
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Good Faith Estimate of Buyer’s Acquisition Costs (continued) 


ereke geet eaeoe nres rario erir + sees erat sees EEES PAGE 2 OF 2— FORM 311 --------------------------------------7-------------------- 
5.8 Property Condition Reports oi: ..c.c.::ccccesicisceceeseceeestvsuensecensseuseevnetiessiiney $ 
5.9 Cost of Compliance Repairs sinised iian E $. 
9:10. Other —— — = — — ——————— inpe $ 
gT Other, a $ 
5:12 “TOTAL Closing:Costs [lines 9:1 to 9.11) asses insinuis lective tee teen eae (+)$ 
9:13). Bown Payment oM PICO: merate EEE E EE T AE EN (+)$. 
6. TOTAL ESTIMATED ACQUISITION COST [lines 2.4, 3.1, 4.1, 4.12, 5.12 and 5.13)... (=)$ 
6.1 No post-closing repairs or renovation cost are included here. 
7. FUNDS REQUIRED TO CLOSE ESCROW: 
1.1 Down Payment On Price (From line 5.13)..........::ccccccscceseeeeeeeeeeeceeeeeseeeseeeeaeeeaeseaeeeaeteaeseeeeneeees (+)$ 
£.2> ` Glosing: Costs (From ling: 5. 12) sects. eee eee cei cand cae ea aain] (+)$ 
7:3. (New Loan Proceeds (From line 4 1) ....s.sccseccsecessnssneassncstenctnedetecensncinecdesaeunacstedatinatneceaescrsacesesd (+)$. 
7.4 New Financing Costs (From line 4.12).........eecceeesceeeeneeeeneeeeeneeeeeeeeeeeesnaeeeseeeeenteseeeeeeeateseeeesed (+)$. 
7.5 Impounds for New Financing...............:cccccceseesseseeceeeeesesseeseeseseeseesseseesteaeesecsessessaseseseaseateatease (+)$. 
£6 ‘Hazard INSurance!PreMiWIM insides ccanvserencaneecnccanasaneacnedenansanedevassasecaneccanadanecesraiasearmestnaseaeacayts (+)$. 
8. PRORATES DUE BUYER AT CLOSING: 
8.1 Unpaid Taxes/ASSESSMENMS..............ccccccceeeeteeeeeessneeeeeseeaeeeeseeneeeeeeetaes $ 
8.2 Interest Accrued and Unpaid... dniae iaai $ 
8.3- Uneamed Rental INCOME. ikeir aaa aaa EA $. 
8:4 Tenant Security DƏpoSitSavspininiveiieinariuna Navi $ 
8.5 TOTAL Prorates Due Buyer [lines 8.1 to 8.4)... eeceeesseeeseceeeneeeeseneeeeeeeeeaeesnseeeseaeeeeaeeeteee (-)$ 
9. PRORATES DUE SELLER AT CLOSING: 
9.1 Prepaid Taxes/ASSESSMENIS............cccceeeceeenteeeeeeeeeeeeeteeeeeeeeeteaeesenneeees $ 
9.2 Impound Account Balance..............::ccsccccecssseeeeesssseeeeesesneeessesteeeeeestaed $ 
9.3 Prepaid Homeowners' Assessmen...........::::cccscceceecseeeeeeeeeeteeeeeeseeeeees $ 
9.4 Prepaid Ground Lease Rent..............ccccccceeeeeeeeeeeeeeeeeeeseseeeeeesesseeeeeesaed $. 
9.5 Unpaid Rent Assigned to BUYƏT....isiisisissesisriiccusesrsesrisssescsisirriseeasiniiisaa $ 
g6 ‘Other he i aed $. 
9.7 TOTAL Prorates Due Seller [lines 9.1 to 9.6)..........eceeeeeeeseeeeeeeeeeseeeeeeeeeeeeeseaeeeeseeetsaeeeseneees (+)$ 
10. TOTAL FUNDS REQUIRED TO CLOSE ESCROW: [lines 6, 7.1 to 7.6, less 8.5 plus 9.7].............. (=)$ 
10.1 See §2.4.a. adjustments. 
11. SOURCE OF FUNDS REQUIRED TO CLOSE ESCROW: 
11.1 New First Loan Amount (From line 4.1)........:::ecceeeeceeeneeeeeeeeeteeeennees $ 
11.2 New Second Loan Amount (Net Loan Proceeds)..........-.::cceeseeeereeeeed $ 
11:3- Third: Pany DEpOSHS: saite sonus ai ranie ER ERER E EERE NEES $. 
T4 Buyer's CäSh:ir ineedit ei e iiae i ia $ 


12. TOTAL FUNDS REQUIRED TO CLOSE ESCROW: (Same as line 10)... eee =e 


I have prepared this estimate based on my knowledge 
and readily available data. 

Date: , 20 

Broker: 


Agent: 
CalBRE#: 


Signature: 


FORM 311 


I have read and received a copy of this estimate. 
Date: , 20 
Buyer's Name: 


Signature: 


Signature: 
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Unit 10 Obtaining the Offer and Creating the Sales Agreement 365 


Fine-Tuning the Offer 


If buyers suggest an offer at an unrealistic price or terms, or both, consider writing 
up the offer. Before you give it to your prospective buyers to sign, ask the following: 


Do you like this house? 


You say you like the house, but you want to give an offer that doesn’t indicate 
this. If you were the sellers, what would you think about this offer? 


In this market, if you really want this property, I would advise giving your best 
offer. Raise this offer by just []% and you'll have a chance to be an owner. Let’s 
write it up at [$ ]. At that price, it is still an exceptional opportunity, and your 
offer at least will have a fighting chance of being accepted. 


Complete this offer and hand it to the prospective buyers, along with a pen. 


SUMMARY 


Selling is helping others meet their needs. Selling can give buyers the security of 
home ownership. 


Selling involves elements such as persuasion, communication, discovery, and 
knowledge of the customer and knowledge of the product. Your strategy should 
be based on the type of prospect and the prospect’s attitude toward purchasing in 
general and purchasing a special property in particular. 


To close a sale, you must appeal to buying motives, watch for buying signals, 
overcome any resistance that is raised, and attempt a trial close. Buying motives 
include survival, security, pride of ownership, love of family, health, desire for 
profit or gain, and desire for comfort and convenience. 


If you understand buying signals, you know when to close. Timing can be essen- 
tial. Treat objections as a natural part of a sale. Welcome the objection, concede 
before answering, rephrase the objection as a question, and meet the objection. 
You can forestall an obvious objection by bringing it up yourself and covering it. 


You have a choice of six basic techniques with untold variations for closing: 


An assumptive close asks a question that assumes the prospect will buy. 
The positive choice gives the prospect a choice between positive actions. 
The inducement technique contains a benefit for buying now. 

The fear of loss or approval is based on a “last chance.” 


The narrative close uses third-party verification. 


S ee eS oS 


The ask-for-a-deposit close gets right to the heart of the matter. 


Sales can be lost for many reasons. Generally, salespeople lose sales by talking 
when they should be listening and not knowing when they should be silent. 
Overeagerness, incomplete knowledge, too much pressure, appearing frightened, 
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366 Unit 10 Obtaining the Offer and Creating the Sales Agreement 


criticizing competitors, wandering from your purpose, displaying a negative atti- 
tude, and being argumentative or negative are all reasons why salespeople fail. 


The estimated buyer’s closing cost should be given to the buyer before the offer is 
complete. Buyers don’t like to be surprised. Be realistic in estimating buyer costs. 


The 10-page California Residential Purchase Agreement and Joint Escrow 
Instructions form is a complete agreement that you must fully understand before 
attempting to sell a property. The form is designed to aid you in explaining the 
agreement and in meeting your obligations. 


CLASS DISCUSSION TOPICS 


1. How would you overcome the following buyer objections? 


a. I wanted a house with a [pool] and this house doesn’t have a [pool]. 


om 


. I didn’t want an older house. 


. I don’t like the location. 


0 0O 


. The price is too high. 
The monthly assessments are way too high. 
The interest rate is too high; I better wait. 


. The mortgage payments are more than my rent. 


mm mh Oo 


. The financing is too complicated. 

i. I’m worried about [my job/the economy]. 

j. I want to sell my present home first. 

k. We want to think it over. 

l. Pd like to discuss it with [my accountant/lawyer/son-in-law]. 


2. Using another student to represent a buyer, demonstrate a closing (no 
more than three minutes). 
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3. Complete a Residential Purchase Agreement for the residential property 
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in Unit 6, Class Discussion Topic 5, according to the following: 


Buyers: 
Deposit: 


Purchase price: 


Financing contingency: 


Appraisal contingency: 


Closing: 


Occupancy: 


Fees and costs: 


Condition: 


Personal property 
included: 


4. Bring to class one current-events article dealing with some aspect of real 


Orem and Melody Rosatta 
Personal check for $15,000 
$500,000 


Contingent on obtaining a new 80% fixed-rate loan 
at no more than 514% interest and no more than 
$8,000 in loan fees and discount points. Buyers 
will provide evidence that they are prequalified for 
a loan, meeting above terms within five days of 
acceptance. 


Offer contingent on property appraisal for no 
less than purchase price (there are no other 
contingencies). 


Within 60 days of acceptance. Possession at 
closing. 


Buyers intend property as their permanent 
residence. 


Seller will pay transfer fees and title insurance. 
Escrow fees shall be split equally. Apex Escrow 
shall be the escrow for the transaction. Sewer 

and well costs are not applicable. Seller will pay 

for smoke detector and water heater bracing as 
required. All other costs are to be borne by seller. 
Seller will pay for a one-year home warranty, as well 
as a pest control inspection, and seller will pay for 
any corrective work indicated. 


Seller will pay for inspections and reports set forth 
in paragraph 7 of the purchase contract. 


Refrigerator, pool equipment, fireplace accessories, 
window coverings, portable steel garden building, 
and riding lawn mower. 


estate practice for class discussion. 
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UNIT QUIZ 
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A good salesperson 

a. uses technical terms whenever possible to impress buyers. 
b. speaks fast so she can reach the closing. 

c. approaches every customer in the same way. 

d. does none of these. 


A salesperson appeals to buying motives. Which of the following is a buying 
motive? 

a. Love of family 

b. Comfort and convenience 

c. Security 


d. All of these 


Disadvantages of home ownership include 
a. increase in expenses. 

b. risk. 

c. lack of liquidity. 

d. all of these. 


Buying signals might include a buyer’s 

a. whispering with a spouse. 

b. pacing off a room. 

c. seeming reluctant to leave a property. 
d. doing all of these. 


A prospective buyer says, “The price is too high.” The BEST response is 
a. “TI think the price is fair.” 

b. “Why don’t you offer less?” 

c. “The comparable sales don’t bear that out.” 

d. “Why do you feel that the price is too high?” 


A professional salesperson knows that 

a. telling is more effective than asking. 

b. appealing to emotions should be avoided. 

c. in dealing with a cautious buyer, you should be assertive and push for a 
decision. 

d. none of these apply. 


When you ask prospective buyers if they prefer June 1, July 1, or August 1 for 
possession, what type of closing technique are you using? 

a. Inducement 

b. Positive choice 

c. Fear of loss 

d. Narrative close 
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The paragraph in the purchase contract in which the buyer indicates an 
intention to occupy the property (applies to 1-4-unit residential properties) 
is important because it relates to 

a. liquidated damages. 

b. vesting of title. 

c. smoke detectors. 

d. home protection plans. 


Who can modify an accepted offer to purchase? 

a. The selling broker 

b. The listing broker 

c. The listing broker and the seller 

d. The buyer and the seller by mutual agreement 


In making a property inspection, the inspector hired by the buyer negli- 
gently damaged the air-conditioning unit. Who is responsible for the damage 
based on the California Residential Purchase Agreement and Joint Escrow 
Instructions? 

a. The seller 

b. The buyer 

c. The buyer’s agent 

d. The seller’s agent 
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UNIT ELEVEN 


FROM OFFER TO CLOSING 


LEARNING OBJECTIVES 


When you have completed this unit, you will be able to 


E describe the preparation required before presentation of the offer; 


E explain how to deal with multiple offers and how to present offers to 
owners; 


E understand your agency duties to your principal as to recommendations; 
E demonstrate how to deal with objections; 


E explain when and how to prepare a counteroffer and what to do when an 
offer is accepted; and 


E explain the importance of checklists for closing. 


KEY TERMS 
acceptance closing release of contract 
bitcoin counteroffer rent skimming 
bump clause history of the sale subordination clause 
buyer’s remorse multiple offers terms 
cash-out scheme rejection 
371 
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THE OFFER TO PURCHASE 


The third sale—acceptance 


of the offer—is the one that 
means success. 


Avoid giving any details 
about an offer to an owner 


until you can present the 
offer in its entirety. 
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The offer to purchase is really the California Residential Purchase Agreement and 
Joint Escrow Instructions that was covered in Unit 10. When it is signed by the 
buyers, we customarily call it an offer to purchase. Keep in mind that selling real 
estate really involves the following three separate sales: 


1. Selling the owner on a listing or the buyer on agency representation 
2. Selling the buyer on an offer 


3. Selling the seller on an acceptance 


While two out of three might be a tremendous average in baseball, you have 
totally failed if the third sale is not completed. 


A seller’s agent must continue sales efforts until an offer has been accepted. To 
cease working to sell a property merely because an offer was received is not in the 
owners’ best interest. It could be regarded as unethical conduct. 


Preparing to Submit the Offer 


After you receive an offer to purchase, preparation is normally necessary for your 
presentation of the offer to the owners. 


The appointment. When you have a signed offer to purchase on the property 
listed by another office, notify the listing office immediately and deliver the offer 
to the listing office as soon as possible. Provide information you have about the 
buyers and whether they have qualified or been approved for a loan. If the offer is 
for less than the list price, you might want to include any data you have that justi- 
fies the price. The listing agent has a fiduciary relationship with the owner. The 
listing agent should present the offer to the owner. There might be circumstances 
where the listing agent would want the selling agent present when making the 
offer. Keep in mind that a listing agent, who has sole agency duties to the seller, 
has different objectives than an agent whose sole agency is to the buyer. It is the 
listing agent’s responsibility to make an appointment with the owners to present 
the offer to them. 


If the property is an office listing and the offer is for less than the list price, it is a 
good idea to set up an appointment with the owner as soon as possible so as not to 
be questioned by the owner. You don’t want to discuss details of the offer on the 
phone. You need to present the entire offer, not just the price. Revealing only one 
aspect of an offer, when not presented as part of the total package, could result in 
antagonistic owners rejecting an offer, an action that could be to their detriment. 


When viewed as a whole, the offer at what an owner regards as too low a price 
might appear much more acceptable, or it could be the starting point for an 
acceptable counteroffer. 


You want to be able to present the offer to all the owners at once. Whenever pos- 
sible, schedule the presentation after small children have gone to bed, because any 
interruptions can make your job extremely difficult. 
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Owners can’t accept offers 
over the phone, so try to 


avoid presenting them over 
the phone. 


Make certain the sellers 
know what they will receive. 
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Should the owners contact you before you present the offer and ask you what the 
offer is, we suggest this answer: 


It wouldn’t be fair to you or the buyers to condense the offer into a minute or 
two. This offer deserves careful consideration as well as explanation. You will 
want to see this offer. 


If the owner persists, ask “Can you and [spouse or co-owner, if applicable] meet 
with me right now?” 


Generally, you should not present an offer over the telephone. The sellers can’t 
accept over the phone, but they can say no. A phone presentation should only be 
made when the owners are unable to use Skype or Zoom for a visual presentation. 
While not as effective as a face-to-face encounter, it is far superior to that of a 
phone. Because of the pandemic, many owners and agents wished to avoid face- 
to-face meetings and chose to use a visual computer application. Unfortunately, 
friends tend to give uninformed advice they think the owners want to hear, such 
as “Oh! Your home is worth more than that!” 


If you must present the offer by phone, you should also email the offer. The offer 
cannot be accepted until a signed copy is transmitted electronically or placed in 
the mail. 


If the listing agent does not have much experience, the agent’s broker may want 
to be present. 


Estimated seller’s proceeds. For an offer less than list price, prepare an 
Estimated Seller Proceeds form, based on the offer received. Show the owners 
what they will net from the offer. Use of this form shows the owners that you are 
being straightforward in your dealings with them. Your recommendations will bear 
more weight when it is clear to the owners that you are being totally aboveboard 
in your dealings. 


Comparative market analysis. If market values have changed and the 
property has been on the market for several months, update the comparative 
market analysis (CMA) that you prepared when you took the listing. If a com- 
parable used for the CMA has been sold, you want to be able to present the sale 
information. 


Anticipate problems. Role-playing exercises such as those discussed in Unit 
1 can be an important part of your preparation. From analysis of the offer, you can 
anticipate the objections you will receive. Decide how you are going to help the 
owners overcome problem areas (if you believe it is in their best interests to accept 


the offer). 
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Present multiple offers in an 
impartial manner. 
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Multiple offers. When more than one offer has been received on a property, 
you must present the multiple offers together. If you know of another offer that 
has not yet been received, you have a duty to inform the owners of it. You even 
have a duty to inform owners of verbal offers, although they’re not binding, nor 
can they be accepted. 


Keep in mind that as a seller’s agent your first duty is to your seller, not to your firm 
or for your personal gain. Offers should be presented in a nonprejudicial manner 
so that owners can compare the offers and make their decision. With multiple 
offers, you might want to suggest obtaining loan preapproval on all the prospec- 
tive purchasers. The owners might otherwise accept an offer from a buyer who 
is unable to obtain financing and reject the offer from a prospective buyer who 
would have no difficulty obtaining the necessary loan. 


A listing agent might want to encourage multiple offers so that the seller is able to 
take advantage of competition. The listing agent may want to obtain the seller’s 
permission to inform all offerors of the fact that there are multiple offers. The 
agent could suggest to the owner that a deadline be set for improved offers. In a 
seller’s market, this could be beneficial to the seller. 


A selling agent wants the buyer to be successful in a competitive situation, as long 
as the successful purchase is in the best interests of the buyer. Price is important 
to the seller, as is the cleanest deal, which is the sale that will most likely avoid 
problems. Besides increasing price, even if above list price, sellers are likely to 
react favorably to an offer where the buyer pays all escrow fees and other closing 
costs and is without contingencies. 


Setting the mood. You should present the offer to the owners at your office 
or the owners’ home. If at the home, a good place to present the offer is at the 
kitchen table (likely in the same location where you took the listing). This is a 
nonthreatening environment, and the listing and selling agent can physically be 
quite close to the owners. If presented in any other room, use a table such as a 
cocktail table and sit close together with direct eye contact with the owners. 


To set a positive mood, mention some feature that played a part in the sale and 
that the owners can be proud of. For example: 


Frankly, I think the reason I have an offer on the house is because of your 
delightful garden. The buyers fell in love with your rose bushes. 


While [Mrs. Wilson] loves your light and bright decorating, [Mr. Wilson] was 
sold on your house because of the workroom in the garage. It’s something he 
has always wanted. 


This is also the time to confirm agency election and obtain the seller’s signature 
on the confirmation, unless it is part of the purchase contract. 
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Stages of the presentation. Professional presentations are well organized. 
One organization plan is a two-stage presentation, as follows: 


1. A history of the property sales effort and any problems with the property 
2. The offer itself 


As in a sale, agents should use a closing if they feel acceptance of the offer is in the 
best interest of the sellers. 


History of the sale. If the property has been on the market for several months 
or longer, go over the history of the sale. 
Cover the following: 

E The length of time on the market (in days) 
Previous listings or sale efforts (for sale by owner) 
Advertising (all types) 

The role of the multiple listing service 
Internet postings 

Agent caravans 

Open houses 

Showings 


Your weekly activity reports 


Responses to showings—reasons why other buyers rejected the home (neg- 
ative features or lack of features) 


E Any other offers received 


If the property was recently listed and you already have received an offer, it is pos- 
sible the owners may feel that they must have set their sale price too low. These 
owners can become adamant about not giving one inch. 


Consider the following approach: 


[Mr. and Mrs. Finch], when you listed the property with me, I explained that 
offers are very often received within a few days of the property being placed on 
the market. When this happens, you are fortunate, and you’re fortunate today. 
Real estate agents, as well as buyers, get excited over new listings, because 
they feel they’re getting first chance at a home rather than it being shopworn 
merchandise that hundreds of buyers have rejected. In fact, the most active 
sale period for a listing is the first 30 days it is on the market. When it’s on the 
market longer than that, it can become much harder work to locate a buyer. 
For this reason, it is important to avoid listing a property at a price that is too 
high because you will lose much of the momentum resulting from taking a 
new listing. Steer clear of the trap to “list high and then come down later.” 
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You don’t want the buyer to 
appear arbitrary as to price. 
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Often, owners reject offers that they receive within days of the listing and then go 
for a long time without another offer. Do you know what happens then? In most 
cases, when they do get an offer, it is for less than they received earlier. I’m telling 
you this so you don’t respond emotionally to this offer but rather receive it with 
reason. 


The Offer 

We recommend that you gain agreement on the little things before you hand the 
offer to the sellers. As an example, get agreement about the following: 

The occupancy date 

What stays with the house or goes 

Seller preparing a transfer disclosure statement 

Name of escrow and if costs are to be split 

Prorating of taxes 


Keys and openers to be turned over 


Other pertinent terms 


Then hand copies of the offer to each owner. If everything else has been agreed 
upon, then the only obstacle to a sale is the price. 


Some agents like to use a silent approach and wait for owners to react. If the offer 
is substantially in accordance with the listing, you could go through the offer para- 
graph by paragraph with the owners. Answer any questions they may have. When 
you are finished, ask them to initial clauses where appropriate and to approve the 
agreement by signing where you have indicated. 


Justify the Offer 


When an offer is less than the list price, you must be able to justify the offer, or 
you risk that the sellers will regard the buyers as arbitrary. Explain how or why the 
buyer decided on the offering price. When sellers and buyers have a high regard 
for each other, there is less likelihood of a sale’s failing during escrow. An example 
of such an explanation is: 


While the offer I have is 3% less than the list price, I believe it is a fair offer. 
Even though I convinced the [Henleys] that your home met their needs better 
than [the house off Wedgewood Way], they didn’t feel they should pay more 
than what they would have paid for the [Wedgewood Way] house. 


Not only does this statement justify the price, it again emphasizes that the sell- 
ers are in competition with other sellers. In cases in which an offer is reasonable, 
acceptance rather than a counteroffer should be sought; by expressing price differ- 
ence as a percentage it makes it seem like less of a difference. By accepting, your 
sellers will be the winners over the owners of the competing house. Always be 
completely honest in justifying acceptance of an offer. 
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Agent Recommendations—Accept, Reject, or Counteroffer 


It is unethical for a seller’s agent to recommend to owners that an offer be accepted 
if the agent does not feel that the offer is in the best interests of the owners, 
considering the market, the property, and their needs. If an offer is clearly not in 
the owners’ best interests, tell them. This is part of your fiduciary duty. The less 
sophisticated the owners, the greater is your duty to advise them. The name of the 
game is not “a commission by any means.” 


Owners’ Responses to Offers 


Keep in mind that owners have three choices when an offer is received: 
1. Acceptance 

2. Rejection 

3. Counteroffer 


It would be unusual if you were to recommend outright rejection. This recom- 
mendation likely would be made only in cases of clearly frivolous offers or offers in 
which the buyers are attempting to take unconscionable advantage of the sellers. 


If an offer is fair, work for its acceptance rather than for a counteroffer. Many agents 
are too quick to suggest a counteroffer when it isn’t necessarily in the owners’ best 
interests. Some agents like to push for a counteroffer because it is relatively easy 
and avoids further confrontation with the owners. If you truly represent the own- 
ers, you have a duty to try to make them understand that a counteroffer rejects the 
offer and gives the buyers an out. Once an offer is rejected, the owners have lost 
their right to accept and form a contract. The offer is dead. 


Explain buyer’s remorse. Buyer's remorse is like a virus. Most buyers get it—some 
worse than others. They question their wisdom in having made the offer at the 
price they did and wonder whether it should have been made at all. They wonder 
if they should have spent more time looking. To some, a counteroffer is like a 
heaven-sent escape. 


Even buyers who intend to accept a counteroffer frequently decide to spend one 
more day looking before they sign. All too often, they find something they like. A 
great many owners have lost advantageous deals because they tried to squeeze just 
a little more out of buyers. A counteroffer gives up the “bird in the hand.” 


It is not unethical conduct to use your persuasive skills to persuade an owner to 
accept an offer you believe is reasonable. In fact, it is the only truly ethical way to 
deal with the situation. 


If owners want “to sleep on it” and you feel acceptance is in their best interests, 
you should consider a response such as this: “Let’s take a moment to go over the 
sale again. You placed your home on the market because . . . Are your reasons for 
selling still valid?” Then continue with a logical summary of the benefits of the 
offer and go to aclosing such as this one: “Don’t you agree that accepting this offer 
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now makes sense rather than allowing the buyers an opportunity to change their 
minds?” You could then hand them a pen. 


Duties as a Buyer’s Agent 


If an agent does not represent the seller, then the agent has a duty to try to get his 
client’s offer accepted. However, the agent must be absolutely honest about any 
facts presented to influence the seller. An agent must never aid the buyer in fraud. 
The buyer’s agent should fully explain the offer to the seller’s agent, especially 
any provision that is unusual or provides the buyer with a right to cancel the 
agreement. It is important that the seller understand that the agent represents the 
buyer as a buyer’s agent. 


Protecting the Seller 


As the sellers’ agent, you have a duty to protect them from fraudulent or “shady” 
practices. There are offers that on careful reading do not actually state what you 
expect them to. 


If you are unsure of the meaning of an offer that has come through another agent, 
suggest the owners obtain legal help or reword the offer in a counteroffer. Be espe- 
cially wary of any offer received on an offer form you are not familiar with. Some 
sharp operators use their own forms printed with a computer printer. They may 
even label the form with a designation number so it looks like a standard form. By 
submitting forms that contain what appear to be standard or “boilerplate” clauses, 
they could, for example, require that the sellers pay all the buyers’ loan costs, as 
well as all closing costs. 


Be wary of offers with low earnest money deposits coupled with lengthy escrow 
periods. The buyer may be using the purchase offer more as an option than as a pur- 
chase with the hope of reselling it before closing. You should ask for an increased 
down payment and either verification of funds or the buyers’ loan preapproval. 


Be particularly alert for any purchase in which it appears the buyer could be pro- 
moting a cash-out scheme. While there are a number of ways this can be done, 
the most popular is by use of a subordination clause. Where the property is owned 
free and clear or the sellers have substantial equity, the buyer offers a large cash 
amount and asks the sellers to carry the balance with a short-term trust deed. The 
catch is that the trust deed is a “subordinate” trust deed. 


EXAMPLE _ Ina Cent owns her home free and clear. She wants to sell it 
for $400,000. After the home has been on the market for several months, Cent 
receives an offer from Joe Sharp. Sharp offers her full price for the home, with 
$100,000 down. He asks that she carry a subordinate trust deed for the $300,000 
balance at 10% interest, all due and payable in one year. This offer looks ter- 
rific to Ina Cent, so she accepts the offer. Sharp arranges for a first trust deed 
at $250,000. Because the trust deed for $300,000 is subordinate, the lender is 
protected by the full value of the property (a $250,000 loan on a property having 
value of $400,000). 
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Even though Sharp’s scheme would be apparent to a lender, there are lenders 
who will make the new loan but would likely charge high loan origination costs, 
as well as a high rate of interest. As far as the lender is concerned, Sharp has a 
$250,000 equity in the home. Sharp uses $100,000 for his down payment and has 
$150,000 left. He is a cash-out buyer. 


The normal scenario is that Sharp would make no payments on the $250,000 first 
trust deed or the $300,000 subordinate (second) trust deed. The first trust deed 
would either foreclose and wipe out Ina Cent’s equity or she would have to cure 
the first trust deed and foreclose on her second trust deed, leaving her in pos- 
session of her house but with a $250,000 trust deed against it. Joe Sharp, in the 
meantime, is spending his money. 


Other buyers to be on the alert for are those who enter into a purchase with no 
investment. While many no-down-payment sales are legitimate, there have been 
horror cases. No-down buyers have rented the property, collecting rent without 
making payments on the trust deed obligation. This is called rent skimming. Rent 
skimming is illegal in California and subject to criminal penalties, but violations 
still occur. The definition of rent skimming has been expanded to cover collect- 
ing rents and deposits on property not owned or controlled by the renter. The 
penalty for renting a unit without the owner’s permission is up to one year of 
imprisonment plus a $10,000 maximum fine. While this form of rent skimming 
usually involves a party who rents out a vacant property, usually in foreclosure, a 
variation occurs when a buyer with low or no earnest money is given possession 
prior to closing. The buyer rents out the property, delays closing, and eventually 
the purchase fails. Other no-down buyers have harvested trees and sold personal 
property that was included in the sale but was not separately secured by a lien. 


At the very least, you have a duty to warn the owners of negative possibilities. You 
also might suggest that a check be made of court dockets to determine whether 
such potential buyers have been defendants in lawsuits. 


Be wary of offers in which buyers want to exchange personal property or real 
property. Again, many exchanges are valid transactions, but there also have been 
many sharp deals. Make certain the value of the property being received has been 
properly verified. Don’t accept at face value appraisals provided by the buyers. Be 
particularly careful if a property profile indicates that buyers have only recently 
acquired the property. If a trust deed is being traded for property, be on guard if it 
is a new trust deed. It is important to determine the creditworthiness of the trustor 
and if the trustor has personal liability. Also, determine the value of the property. 
Some buyers have created trust deeds on nearly worthless property to use as trad- 
ing material for valuable property. 


A few years ago, sharp buyers were using uncut diamonds and colored gemstones 
as trading material. They also were including appraisals. Sellers who accepted the 
stones often found they had sold their properties for less than 10 cents on the dol- 
lar. One scheme involved a sealed pocket of stones with a guarantee of a buyback 
at face amount providing the seal was not broken. Of course the seal had to be 
broken to evaluate the stones. 
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A $3.225 million Cape Cod home in Manhattan Beach sold using bitcoin. A 
number of luxury properties are being offered with bitcoin pricing. While bitcoin 
and other cryptocurrencies can be converted to dollars with relatively low fees, 
owners should be aware of the problems dealing in bitcoins 


E The value of bitcoins and similar currency are subject to rapid changes in 
the marketplace. Sellers should consider sale of the coins as soon as the 
purchase of property is completed. 


E If bitcoins are used as a down payment, a legitimate mortgage may be dif- 
ficult as lenders are leery about the source of the bitcoin funds. (Many users 
of bitcoin do so to avoid government scrutiny about their activities. ) 


E You do not avoid capital gains tax because you sold for bitcoins. 


Because real estate involves large amounts of money, it can attract some very 
unscrupulous people. Many of these people are very intelligent and will devise 
elaborate schemes to get something for as close to nothing as possible. 


A number of real estate firms as well as escrow firms have been scammed by thieves 
using false documents or the internet. Fake wire transfer instructions sent by email 
and fake cashier’s checks are just two of the methods used. The Consumer Finan- 
cial Protection Bureau published a fraud alert for wire transfers of earnest money, 
down payments, closing costs, and loan payoffs. Their advice is as follows: 


E Never follow wire transfer instructions sent via email. 
Keep computer security patches and antivirus software up to date. 
Change passwords every 90 days. 


| 
E 
E Require two-step authentication on your email accounts. 

E |f you suspect fraud, notify the bank or financial institution you wired the 
money from and request a wire recall. 


Some seminars have explained unethical and often illegal schemes to attendees 
as a get-rich-quick answer to all their dreams. It is your duty as a real estate pro- 
fessional to look carefully at any deal that looks too good to be true. You have a 
fiduciary duty to protect your principal against the devious schemes of others. Of 
course, this points out why sellers should be represented by agents. (Even if you 
are a buyer’s agent, you don’t want to be an accomplice in an unethical and/or 
fraudulent scheme.) 


Dealing With Seller Objections 


Many sellers will accept your recommendations for acceptance when those rec- 
ommendations are logical and you have built up a relationship of trust with the 
owners. However, a home sale is not all logic. Emotions play a significant role in 
acceptance or rejection of a purchase offer. The primary seller objections concern 
price. 
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Price. The most common objection to an offer is about price. The sellers might 
have counted on obtaining a specified price, and they feel that accepting less is a 
price cut. You can answer this objection by minimizing the difference. The goal 
of minimizing the difference is to make the difference—the unattained portion— 
appear small in relation to the whole: 


Buyers, not sellers, determine price. A price set by sellers is merely a wish 
unless they have a buyer. Right now, we have a buyer. While the offer is less 
than we had hoped, it is within [7%] of the comparative market analysis, 
which places the offer in the realm of reasonableness. You are being offered 
[93%] of what you hoped for. You are only a signature away from a sale. 


An excellent approach when sellers are adamant on a price is: 


[Mr. and Mrs. Jones], if you did not own this house and you were given the 
opportunity to buy it right now, would you buy the house if it could be yours 
for [the price of the offer]? 


The answer to such a question probably will be, “No, we don’t need the house; 
that’s why we are selling it!” You should now continue with the very logical: 


Then why are you bidding on it? When you turn down an offer for [$489,000], 
you're really saying that the house is worth more to you than has been offered. 
You’re an active bidder competing against this buyer. If you wouldn’t pay 
[$489,000] for this house today, then you should be accepting an offer to sell 
it at [$489,000]. 


If the owners indicate that a reasonable offer is ridiculous, point out the following: 


Right now I have a check for [$10,000]; now that’s not ridiculous. I also have 
an offer for [$489,000]. It may be less than you had hoped for, but it is only 
[7%] less than the value established by our comparative market analysis. That 
to me is not ridiculous. It is a serious offer deserving serious consideration. 


You will likely hear the “our friend said . . .” response. Basically, it is that someone 
they know who is “very knowledgeable” about real estate told them, “Don’t take 
a dollar less than [$500,000] for your home.” The way to deal with this invisible 
friend is: 


[Mr. and Mrs. Jones], let us assume that you reject this offer, and that, despite 
my best efforts, months pass without another offer on your house. Let us also 
assume we finally obtain another offer at less than the present offer. Now 
assume you accept this offer. Will your friend make up your loss? 


This shows that the owners alone bear the results of the decision and that it should 
not be made by anyone else. You can point out actual case histories that sellers 
can relate to. Chances are your broker can tell you many stories that follow this 
identical scenario. 


When sellers are adamant about a set price and refuse an offer that almost gives 
them what they want, an approach you could raise is the following: 
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Right now, you are willing to wait until you get what you are asking. Suppose 
we are able to find a buyer willing to meet your price but it takes us three 
months to do so, acceptance of the offer before us will likely mean more dol- 
lars in your pockets than the full price in three months. Consider the costs 
of taxes, insurance, (utilities), maintenance, and the lost opportunity in not 
having ($____) right now. Coupled with these costs are additional risks of 
future offers at even lower prices. 


The sellers may be thinking in terms of thousands of dollars less than they had 
hoped for; however, you must present the positive side of a reasonable offer. You 
can do this by showing the difference not in dollars but in a percentage: 


Right now we have an offer giving you 93% of what you wanted to receive for 
your home. I think that’s a pretty good offer. 


The following “gambler” argument is also an excellent approach that uses 
percentages: 


[Mr. and Mrs. Jones], you certainly are gamblers. By accepting the offer before 
us, you can tie the buyers to this agreement. You are proposing a counteroffer 
that will give you [4%] more than this offer. You are wagering [96%] against 
[4%]. To me those seem like pretty long odds. I know I wouldn’t gamble 
[96 cents] to make [4 cents], and I don’t think you should either. 


THE COUNTEROFFER 


A little more work on the 


offer might eliminate the 
need for a counteroffer. 
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A counteroffer from the seller is a modification of the buyer’s offer. It is treated as 
a rejection of the offer received and a new offer by the seller. The buyer’s accep- 
tance of the counteroffer would result in a contract. 


If agents worked harder with buyers in formulating offers, the need for counterof- 
fers would be diminished. Unfortunately, some agents accept unreasonable offers 
from potential purchasers without expending much effort to improve the offer. 
This allows prospective buyers to believe that a terrific bargain is possible. What 
the agent is hoping for isn’t acceptance but a counteroffer that might be accepted. 
Unfortunately, it can be difficult to get a reasonable counteroffer accepted, once 
prospective buyers have been given these false hopes. Nevertheless, an unrea- 
sonable offer should be countered rather than rejected, because there is still the 
chance of a sale. Try to structure the counteroffer in such a manner that it will be 
met with acceptance. 


What Is a Reasonable Offer? 


What is a reasonable offer will vary, depending on the market. In a seller's market with 
many buyers and relatively few sellers, an offer of 10% below the CMA might be viewed 
as unreasonable. However, in a buyer’s market with many sellers, such an offer might 
be regarded as reasonable. As a rule of thumb, a reasonable and acceptable offer falls 
within 5%-10% of the value established by the CMA, again depending on the market. 
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If the listing agent does not feel acceptance of an offer is in the principal’s best 
interest, the agent should advise against acceptance and make suggestions for 
a counteroffer that will serve the principal’s interests. However, when an agent 
feels that the principal’s best interests would be served by acceptance of an offer, 
the agent should strongly recommend acceptance and explain the reasons for the 
recommendation. 


When all other efforts have failed to obtain acceptance of the offer in its present 
form, persuade the seller to make a counteroffer or a new offer in response to a 
potential buyer’s offer. Any alteration to an offer, even a change in date or time of 
close, is considered a counteroffer. A counteroffer is a new offer where the seller 
becomes the offeror. 


The following are the most common conditions desired by the seller when making 
a counteroffer: 
E Increase in purchase price and/or cash deposit 


E Safeguard provisions for the seller when the buyer’s offer is conditional on 
sale of other property 


E The danger of taking a property off the market for what could be a lengthy 
period of time, a counteroffer could then allow the seller to continue mar- 
keting the property. If another offer is received, the buyer could remove 
the contingency or give up the right to purchase. A bump clause gives the 
seller greater advantage. A bump clause provides that if the seller receives 
a higher offer, the original offerer must match the offer as well as remove 
the contingency or give up purchase rights. The presence of a bump clause 
also acts as leverage to get the buyer to remove the contingency. 


E Limitations on the seller’s warranties or demands that the buyer accept 
property as is 


E Change of amount, terms, and conditions relating to loans to be carried 


E Limitations on time allowed to obtain financing and the right of the seller 
to assist in locating a lender 


E Limitation on the liability for termite work, repairs, and the like 

E Change in date of possession and demand for free occupancy 

E The seller's right to accept other offers until the counteroffer is accepted 
The following dos and don’ts will help you prepare and present a legitimate 
counteroffer: 


E Dostart by amending the acceptance clause to incorporate reference to the 
counteroffer 


E Do have the seller sign the printed acceptance clause as amended if a sepa- 
rate acceptance clause is not inserted in the provisions of the counteroffer 


E Don't make changes in the contract simply for the sake of change 


E Don’t pressure your principal to agree when the other party wishes to have 
some particular right or remedy inserted 
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Use a separate form for a 
counteroffer. Do not make 


changes on the purchase 
contract. 
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E Do make sure that the addendum is dated and proper reference is made to 
the contract of which it is a part 


E Don't make piecemeal changes in important terms; instead, rewrite the 
whole paragraph in which the terms occur for better clarity 


E Do number the items of the counteroffer and refer to the contract para- 
graph where possible 


E Don't let disagreement concerning language terminate the sale 


E Do use a simple checklist for all points to be included in the counteroffer 
when drafting it 


E Dobe sure that all changes are initialed or signed properly and that all par- 
ties receive copies of the final contract executed by both sides 


If you recommend a counteroffer, we suggest using a separate counteroffer, such as 
form 101-A prepared by Professional Publishing or Form 180 prepared by Realty 
Publications, Inc. (Figure 11.1). Do not make changes on the purchase contract. 
If you change the purchase contract and the buyers counter the counteroffer and 
the sellers then counter the counter-counteroffer, you have a form that becomes 
difficult to understand. Tracing the chronological order of the sale also becomes 
difficult. If you use separate dated forms, what was agreed to and when will be 
clear. You may wish to number each counteroffer for clarity as to what the final 
agreement is. 


A counteroffer at full asking price isn’t much of a counteroffer, even if the original 
price was fair or below market value. You must allow the buyers to receive some 
advantage from the negotiations. Many sales are lost because of stubborn buyers 
and sellers. Sellers refuse to give an inch, and buyers want to “save face” by gain- 
ing some concession. Many buyers will walk away from an advantageous purchase 
rather than pay the full price. 


Unless care is exercised in negotiations, a psychological wall may be built between 
the buyer and the seller. Figure 11.2 shows the bricks of a psychological wall 
between two principals. 


A good approach to use when sellers do not want to give buyers a concession on a 
counteroffer is the following: 


Why not split the difference? The offer is for [$430,000] and you want 
[$490,000]. Why not counter at [$460,000]? 


In presenting the counteroffer to the buyers, you can make the sellers appear rea- 
sonable, because “splitting the difference” is often considered fair. Although there 
is no rational justification for splitting the difference, very often it is accepted. 


There are often counters to counteroffers and counters to the counters to the 
counteroffers. You can feel like a messenger. Much of the running from seller to 
buyer could ordinarily have been avoided by pressing to improve the offer when 
originally prepared. 
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FIGURE 11.1: Counteroffer 


UN COUNTEROFFER 


-| Prepared by: Agent Phone 
Broker Email 


NOTE: This form is used by an agent when an offer or counteroffer for the purchase or lease of property is received and 


rejected by the client, to prepare a counteroffer on modified terms. 


DATE: , 20 , at , California. 
Items left blank or unchecked are not applicable. 
FACTS: 


1. This is a counteroffer to an offer entitled: 
O Purchase agreement 
O Exchange agreement 


(| Counteroffer 
1.1 dated , 20 , at , California, 
1.2 entered into by , as the 


1.3 regarding real estate referred to as 


AGREEMENT: 


2. The undersigned includes all the terms and conditions of the above referenced offer in this Counteroffer, subject to the 
following modifications: 


2.1 O See attached Addendum. [RPI Form 250] 


3. This Counteroffer will be deemed revoked unless accepted in writing and delivered to the undersigned or their broker 
prior to the time of on , 20 i 


Seller's Broker: 
By: 
CalBRE#: 


Buyer's Broker: 
By: 
CalBRE#: 


| agree to purchase this property as stated above. 
L See attached Signature Page Addendum. [RPI Form 251] 
Date: , 20 

Buyer's Name: 


| agree to sell this property as stated above. 
L See attached Signature Page Addendum. [RPI Form 251] 
Date: , 20 

Seller's Name: 


Signature: 
Buyer's Name: 


Signature: 
Seller's Name: 


Signature: Signature: 
Address: Address: 
Phone: Cell: Phone: Cell: 
Email: Email: 
FORM 180 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517 


©2016 RPI — Realty Publications, Inc. Reprinted with permission. 
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FIGURE 11.2: Building a Psychological Wall Between Principals 


Hurting sellers’ pride 
You have unintentionally 
belittled the property. 


Putting sellers down 
You have belittled the sellers 
and made them 
feel foolish or inadequate. 


Using inadequate words 
You have made it 
difficult for the sellers 
to understand. 


ape eats Not listening Lack of empathy a ai 
B Your You have failed g : 
You have not y You have failed 
preoccupation to show 
made the : to watch for 
a with other your concern ; : 
conditions and : closing signals, 
terms dinge deses forie verbal 
sellers’ needs. 
perfectly clear. ANS and nonverbal. 


THE ACCEPTANCE 


Acceptance of an offer must be unqualified; a qualified acceptance must be consid- 
ered as a new offer or a counteroffer. The legal effect of any changes is to reject the 
original offer and bar its later acceptance. 


Keep in mind that acceptance does not take place until the person making the 
offer is notified of the acceptance. Until that time, the offeror is free to revoke 
the offer. Notification of acceptance is the delivery of a signed copy of the accep- 
tance to the offeror. The CAR Residential Purchase Agreement and Joint Escrow 
Instructions (see Figure 10.5) allows notification of acceptance to be to the buyer’s 
agent (broker). Placing the acceptance in the mail constitutes notification. We 
recommend that you notify buyers of the acceptance immediately on receiving it. 


Leave a completed offer form with the buyers, and let them know the procedure 
to be followed, as well as when you will contact them again. Be certain to give the 
buyers assurances of value and that they have purchased a fine house. People need 
to feel that they have done the right thing. 


If buyers enjoy a home, they will not feel that they have overpaid, no matter what 
the price. On the other hand, if buyers are not happy in their home, even though 
they thought the home was a bargain—they overpaid. What really counts in the 
long run are the benefits, not the price tag. 


Fax and Email Acceptance 


There will be circumstances where you will be unable to present offers in person. 
In California, an electronic acceptance can be used. When you present an offer by 
fax, you should put your recommendations and your reasoning in a cover letter. If 
the offer is accepted by fax or a counteroffer is made, the seller should generate a 
transmission report reflecting the accurate transmission of the document. 
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Because email is considered an increasingly common means of modern commu- 
nication, email acceptances of offers are now considered possible. The accepted 
offer can be an attachment to the email. Nevertheless, a signed copy of the accep- 
tance should be placed in the mail to avoid any problems of delayed or claimed 
nonreceipt of electronic acceptance. 


Advise the Buyer 


Advise the buyer to put off any large credit purchases until after closing. Buying a 
new car on credit for that new garage could mean the buyer is no longer qualified 
for the loan and will have a new car without a garage. 


CHECKLIST FOR CLOSING 
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Your job isn’t finished with the accepted offer. Because you don’t receive compen- 
sation until the escrow closes, you must make certain the closing actually takes 
place. There are many things you must do to be sure no delays occur during clos- 
ing. When there are delays, the likelihood of something happening to “kill” the 
sale tends to increase. 


Because the individuals involved in the closing of a transaction may miss certain 
details and errors may creep in, it is your job to check frequently to uncover small 
problems before they become big ones. Check frequently to see if everything is 
moving according to schedule. Keep all parties fully informed of all events and 
conclusions. Remember, referrals depend on good follow-through. Some agents 
and teams have personal assistants that specialize in handling the required disclo- 
sures and paperwork of closing. They keep the lines of communication open with 
buyers, sellers, lenders, and escrow and prevent the occurrence of many problems. 


Some agents tend to lose a great many deals during escrow. They like to blame it 
on bad luck, but they would be surprised how much luckier they could have been 
if they had worked just a little harder during escrow. There are a number of low- 
cost computer programs available to aid you in tracking the progress of escrows. 
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Closing Checklist 


The following checklist contains some of the things you should be doing: 


HM Provide information or purchase contract to escrow so the escrow holder can prepare 
escrow instructions. 


E Make certain all applicable disclosures discussed in Unit 3 or stated in the purchase 
contract are made. 


Œ If the offer calls for a structural pest control inspection, make certain that it is ordered 
as soon as possible. 


ifthe offer provides for a professional home inspection, make certain that arrangements 
are made and that any problems be promptly resolved. 


M@ Make certain that parties sign the escrow instructions as soon as they are available 
(if they are not part of the purchase contract), as well as the necessary transfer 
documentation. 


HM Keep in touch with the lender and make certain that this entity has everything needed 
to complete the loan. 


E Communicate with both buyer and seller at least once each week. Let both know what 
is happening and what you are doing for them. If there are any problems, disclose 
them and work with both parties toward a solution. 


@ |f there is a walk-through final inspection, you should be there. You don’t want a 
nervous buyer and seller getting together without you. 


M@ Make certain the seller has labeled all keys and left behind any applicable appliance 
manuals, warranties, matching paint, garage-door openers, et cetera. Also, be sure 
the property is in clean condition. If necessary, suggest that the seller have the carpet 
cleaned as soon as the house is vacated. 


H Communicate with the escrow on a weekly basis. You want to know if a party has not 
done something or if there is a problem. 


M Contact the lending officer on a regular basis to make certain things are running 
smoothly. 


ŒE After closing, thank both buyer and seller for their faith in you. 


Some buyers will use their property inspection as the basis for another “bite at the 
apple” or a renegotiation of the price. They may seek disproportionate adjustment 
in price for real or perceived problems revealed by the inspection. You can point 
out to such buyers that they could be giving the seller the opportunity to get out 
of the contract and, if they really want the property, they should not take this risk. 


Should the buyer or the seller, or both, be unable or unwilling to complete the 
purchase, you will want the buyer and the seller to agree, as soon as possible, as 
to the disposition of the deposit. By immediately addressing the problem, you will 
reduce the likelihood of legal action. A Cancellation of Agreement form is shown 
in Figure 11.3. This form calls for return of funds to parties depositing the funds, as 
well as a waiver of all rights pertaining to the agreement and who will pay required 
costs and fees incurred. A lawsuit means time spent testifying as a witness or, pos- 
sibly, a defendant. 
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FIGURE 11.3: Cancellation of Agreement 


CANCELLATION OF AGREEMENT 


Release and Waiver of Rights with Distribution of Funds in Escrow 


NOTE: This form is used by an agent when cancelling escrow, to release the buyer, seller, and their agents from all claims 
and obligations arising out of the cancelled purchase or exchange agreement. 


DATE: , 20 , at , California. 
Items left blank or unchecked are not applicable. 
FACTS: 


1. This mutual cancellation and release agreement with waiver of rights pertains to the following agreement: 
Purchase agreement 
Exchange agreement 


1.1 dated , 20 , at , California, 
1.2 entered into by , as the Buyer, and 
, as the Seller, 


1.3. whose real estate brokers (agents) are 
Buyer's Broker 
Seller's Broker 
a. If an exchange is involved, the first and second parties to the exchange are here identified as Buyer and 
Seller, respectively. 
1.4 regarding real estate referred to as 


1.5 Escrow Agent Escrow Number 
AGREEMENT: 


2. Buyer and Seller hereby cancel and release each other and their agents from all claims and obligations, known or 
unknown, arising out of the above referenced agreement. 


3. The real estate broker(s) and escrow agent(s) are hereby instructed to return all instruments and funds to the parties 
depositing them. 
4. Costs and fees to be disbursed and charged to O Seller, or O Buyer. 


41 $ to 
42 $ to 
4.3 


5. The parties hereby waive any rights provided by Section 1542 of the California Civil Code, which provides: “A general 
release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have materially affected his or her settlement with the debtor.” 


l agree to the terms stated above. 
“| See attached Signature Page Addendum. [RPI Form 251] 
Date: , 20 

Buyer's Name: 


l agree to the terms stated above. 
O See attached Signature Page Addendum. [RPI Form 251] 
Date: , 20. 

Seller's Name: 


Signature: 
Buyer's Name: 


Signature: 
Seller's Name: 


Signature: 


Signature: 


FORM 181 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517 


©2016 RPI — Realty Publications, Inc., Reprinted with permission. 
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SUMMARY 
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It is important that the owners not know the details of any offer you have until 
you present it, so they can see the entire offer. Otherwise, they may build psycho- 
logical walls that will make communication difficult. Before meeting with the 
owners, you should prepare a new Estimated Seller Proceeds form, and you might 
want to update the comparative market analysis. 


Multiple offers should be presented in a fair and honest manner. A listing agent 
might encourage bidding by the offerees to raise the price. 


Before you present the offer, set the mood by discussing what sold the buyers on 
the house. You also want the owners to sign the agency confirmation, if not cov- 
ered in the offer form. The presentation process involves three stages: 


1. The history of the sale 
2. About the buyers 
3. The offer itself 


By covering the history of the sale, you will bring out the problems, if any, with the 
property that led other prospective buyers to reject the property. This helps deflate 
unrealistic expectations. 


When you tell the owners about the buyers, make the buyers appear to be nice 
people that the sellers would like in their home. The buyers cannot appear to be 
arbitrary. 


After covering the minor points, explain how the offer was arrived at. Recommend 
acceptance of a reasonable offer rather than advising a counteroffer. If the offer is 
not in the owners’ best interests, however, recommend rejection or a counteroffer. 
If multiple offers are obtained, they should be presented in a nonprejudicial man- 
ner. Consider prequalifying buyers when multiple offers are received. 


You must protect owners against fraud and sharp operators. Be on the alert for 
buyers who use their own forms, who want the sellers to carry a subordinate note, 
or who might otherwise be cash-out buyers. Also, be concerned if buyers are to 
obtain possession without any cash investment or if buyers want to exchange real 
or personal property for the owners’ property. Don’t place any value on appraisals 
provided by the buyers—verify everything. Be on the alert for buyers who recently 
acquired trust deeds or property and want to use them as trade property. 


The most common objection raised by sellers to buyers’ offers is price. It is in the 
owners’ best interests to accept a reasonable offer rather than make a counteroffer 
that frees the buyers from the agreement. Counteroffers should consider benefits 
to both buyers and sellers and should be written on a separate form rather than 
added to the purchase contract. In this way, it will be easier to determine what 
exactly was agreed on and when. 


Buyers can withdraw an offer anytime before acceptance. Acceptance does not 
take place until the accepted offer is mailed or delivered to the buyers. 
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Prepare a checklist of what must be done before closing. 


Monitor the sale closely from acceptance to close of escrow while communicating 
with the buyers, the sellers, the escrow officer, and the loan officer on a regular 
basis. You must help the parties and make certain everything gets done; remember, 
a commission is not received until the closing. 


CLASS DISCUSSION TOPICS 


1. (Ifassigned by instructor) present a completed offer to an owner (another 
student). Your presentation will be either 
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the history of the sale, 
information about the buyer, or 


the offer itself. 


2. How would you handle the following objections of the seller to an offer? 


“That’s $20,000 less than I paid.” 


“Last year the house across the street from me sold for $10,000 more 
than this offer, and my house is nicer than their house.” 


“If I have to cut my price, then you have to cut your commission or I 
won’t accept the offer.” 


“We would like to think it over.” 


“The house is paid for. We can wait until we receive our price.” 


3. Bring to class one current-events article dealing with some aspect of real 
estate practice for class discussion. 
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UNIT QUIZ 
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For listing agents, selling real estate involves three separate sales. Which is 
NOT one of them? 

a. Obtaining the listing 

b. Advertising for buyers 

c. Selling the buyer as to an offer 

d. Selling the seller on acceptance 


You receive two offers on a property you have listed. One is from your own 

firm and the other, which was received an hour earlier, is from another firm. 

You should 

a. present the offers in the order received. 

b. present the highest-price offer first and, if not accepted, present the 
next offer. 

c. present the offers at the same time. 

d. always present your firm’s offer before offers from other firms. 


It would be MOST difficult to persuade an owner to accept a reasonable offer 
received 

a. 3 days after listing the property. 

b. 30 days after listing the property. 

c. 90 days after listing the property. 

d. 180 days after listing the property. 


When presenting an offer on your listing for less than list price, it is good 

policy to 

a. immediately tell the seller what the offer is. 

b. not recommend acceptance or rejection. 

c. recommend that sellers counter or reject offers when acceptance is not 
in their best interest. 

d. have a number of your office staff present to intimidate the sellers. 


Many buyers have second thoughts after placing an offer. This buyer appre- 
hension is commonly known as 

a. feedback. 

b. the gambler syndrome. 

c. buyer’s remorse. 

d. negative motivation. 


Which statement regarding counteroffers is NOT true? 

a. A counteroffer serves as a rejection of an offer. 

b. Ifthe counteroffer is not accepted, the owner has the option of accept- 
ing the original offer. 

c. A counteroffer turns the original offeree (the owner) into an offeror. 


d. Bothaandc. 
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7. You should be particularly wary if an offer is received on your listing that 
contains the word(s) 
a. “subordination.” 
b. “transfer disclosure.” 
c. “time is of the essence.” 
d. “liquidated damages.” 


8. Rent skimming is 
a. charging minorities an exorbitant rent. 
b. a property manager’s failure to disclose all rents received. 
c. a buyer’s failure to apply rents to loans that were assumed. 
d. a tenant making monthly rent payments every 40 days. 


9. After two months, you receive an offer on one of your listings. Although for 
less than the listing amount, the offer is certainly reasonable based on the 
CMA. You should recommend to the owners that 
a. they counteroffer at a price halfway between list price and the offer to 
split the difference. 

b. the offer be rejected so that the offeror will raise the offer to the list 
price. 

c. they let the offer period expire without taking any action to make the 
offeror anxious. 

d. they accept the offer. 


10. After an offer is accepted, the listing agent should 
a. keep track of escrow progress. 
b. make certain all papers are signed by the parties. 
c. make certain that conditions are being met. 


d. do all of these. 
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REAL ESTATE FINANCING 


LEARNING OBJECTIVES 


When you have completed this unit, you will be able to 
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explain how the monetary policy of the Federal Reserve and the govern- 
ment’s fiscal policy can affect the availability of funds for mortgage lending; 


describe the effect interest rates have on the real estate marketplace; 


explain the difference between primary and secondary financing and pri- 
mary and secondary mortgage markets; 


explain the difference between conventional and government-involved 
financing; 


compare and contrast FHA, VA, and CalVet loans; 


describe different types of loans, including advantages and disadvantages 
of each; and 


explain the loan-qualifying process, the use of ratios and FICO scores, and 
the regulations that pertain to real estate finance. 


395 
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KEY TERMS 
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adjustable-rate mortgage 
adjustment period 
affordability index 
annual percentage rate 
(APR) 
back-end ratio 
blanket trust deed 
California Housing 
Finance Agency loans 
CalVet loans 
closing the loan 
commercial banks 
computerized loan 
origination 
conforming loans 
construction loan 
controlled business 
arrangement 
conventional loans 
convertible ARM 
cosigner 
credit union 
direct endorsement 
discount points 
discount rate 
Dodd-Frank 
due-on-sale clause 
Equal Credit 
Opportunity Act 
Fair Credit Reporting 
Act 
Fannie Mae 
Farmer Mac 
Federal Reserve 
FHA- insured loan 


fiscal policy 

fixed-rate loan 

Freddie Mac 

front-end ratio 

Ginnie Mae 

hard money loans 

hybrid loans 

index rate 

institutional lenders 

insurance 

interest-only loans 

jumbo loans 

life insurance company 

Loan Estimate 

margin 

monetary policy 

mortgage banker 

mortgage broker 

mortgage companies 

mortgage loan broker 

Mortgage Loan 
Disclosure Statement 

mortgage warehousing 

negative amortization 

nonconforming loans 

noninstitutional lenders 

open market transactions 

open-end trust deed 

option ARM 

origination points 

packaged loan 

participation loan 

payment shock 

pension fund 

points 


FINAL PAGES 


portfolio loans 
predatory lending 
primary financing 
primary mortgage market 
private mortgage 
qualified mortgage 
qualifying borrowers 
real estate investment 
trust 
release clause 
renegotiable-rate 
mortgage 
reserve requirements 
reverse mortgage 
SAFE 
savings associations 
secondary financing 
secondary mortgage 
market 
seller carryback 
financing 
Service Members Civil 
Relief Act 
statement 
subprime lender 
take-out loan 
third-party originator 
TILA-RESPA Integrated 
Disclosure (TRID) 
tule 
Truth in Lending Act 
VA-guaranteed loan 
verification of 
employment 
wraparound trust deed 


ag aptara | 


24/05/22 8:31 AM 


EQA 


FEDERAL RESERVE 


FINAL PAGES 4 aptara | 


Unit 12 Real Estate Financing 397 


The Federal Reserve is responsible for our monetary policy. It seeks to adjust 
the availability and cost of money so there is steady economic growth with mini- 
mum unemployment and inflation in check. The Federal Reserve has three basic 
controls: 


1. Discount rate. By raising and lowering the discount rate charged to 
member banks to borrow funds, the Federal Reserve affects long-term 
rates charged by lenders. Lower rates fuel the economy, but higher rates 
are a contractionary economic policy. 


2. Reserve requirements. By raising and lowering reserve requirements of 
banks, the amount of available funds to loan is regulated. Less funds for 
lending means higher interest based on supply and demand factors. 


3. Open market transactions. The Federal Reserve can buy government 
securities on the open market to put money into the economy or to sell 
government securities to take money from the economy to slow growth. 


The government fiscal policy relates to the government’s ability to tax and to 
spend. By reducing taxes, there is more money to spend, so it is an expansion- 
ary fiscal policy. Similarly, increasing taxes would be a contractionary policy. 
Increasing spending would put more money into the economy, so it would be an 
expansionary policy, while decreasing spending would be contractionary. 


INTEREST RATES AND THE REAL ESTATE MARKET 


LOAN POINTS 


12_CA_RE_Practice_U12.indd 397 


The health of the real estate industry is directly related to the cost of money or 
interest rates. Lower interest rates mean lower payments, which in turn means 
that more people become qualified for loans. With more buyers, we tend to have a 
seller’s market and see real estate prices increase. 


Real estate sales had been strong because of affordability brought about by low 
interest rates. Strong real estate sales also aided construction-related industries, as 
well as sales of furniture, appliances, and textiles for households. 


When interest rates increase, real estate sales tend to decrease. (Sales are related 
inversely to interest rates.) Rising interest rates affect affordability. 


Points are percentages of the loan. They are charged to the borrower at the time 
the loan is made. One point would be 1% of the loan amount. 


Points are either discount points or origination points. 


Discount points are monies paid at the time of loan origination that allow the 
borrower a rate of interest less than originally offered by the lender. Therefore, 
discount points could be considered prepaid interest. As a rule of thumb, a lender 
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considers eight points equivalent to 1% difference in a fixed rate loan. So a lender 
would want two points on a 614% loan if the lender wanted a 62% yield. 


Origination points are fees to cover administrative loan costs and lender compen- 
sation. As an example, a mortgage broker may want one point to make the loan 
even though the lender intends to sell the loan at face amount to another lender. 


The affordability index from the National Association of REALTORS® measures 
the median family income necessary to support a mortgage for the median-priced 
home. The index is based on a 30-year fixed-rate mortgage with a 20% down pay- 
ment at the current Freddie Mac mortgage rate. It is also based on the assumption 
that total monthly house payments, including taxes and insurance, cannot exceed 
30% of gross household income. Because lenders allowed families to pay more than 
30% of gross income and because of the variety of loan products offering lower 
payments, the affordability index best measures changes in housing affordability. 


According to the California Association of REALTORS®, in the third quarter 
of 2021, 28% of California households could afford to purchase the $814,580 
median price home. A minimum annual income of $148,400 was needed for a 
monthly payment of $3,710 including principal, interest, and taxes on a 30-year 
fixed mortgage at a 3.07% interest rate. Rising interest rates will likely reduce the 
affordability of homes. 


SOURCES OF FUNDS 
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Almost everyone is at some time a user, a buyer, or a seller of real estate. The aver- 
age American spends more than 20% of his lifetime income on some form of real 
estate, either for rental or for purchase as an investment or as a residence. Because 
real estate is the largest purchase most people make in their lifetimes, few are pre- 
pared to pay cash. Thus, the completion of most real estate sales will depend on 
funds available in the money market at the time of the transaction. 


Because most buyers are unable or unwilling to pay cash for real property, long-term 
financing in the form of a mortgage (or trust deed) loan is necessary. Understand- 
ing the use of real estate mortgage money requires an understanding of the sources 
of these funds. Money to finance real estate purchases is available through three 
primary money market areas: directly from someone or some institution that has 
accumulated this money, indirectly from a lending institution that loans money 
deposited in customers’ accounts, or from investors who purchase loans or col- 
lateralized mortgage securities. You should be constantly aware of the status of the 
money market in your area, including policies of lenders, interest rates, points, and 
lending costs. 


Different lenders offer variations in products (loans) and have different under- 
writing standards for different types of properties. An experienced agent will help 
clients select a lender and type of loan whose standards meet the property being 
purchased, as well as the specific client needs. 
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PRIMARY AND SECONDARY FINANCING 


Primary financing refers to the first loan recorded against the property. Because 
interest rates are related to risk, primary financing generally has lower interest 
rates than other loans in which the security interest is secondary (i.e., second trust 


deeds). 


Any junior trust deed is secondary financing. Holders of a second trust deed bear a 
greater risk than holders of a first trust deed; therefore, second trust deeds custom- 
arily bear a higher rate of interest. In the event of default of the first trust deed, the 
holders of the second have to either cure the default and foreclose on the second 
trust deed or wait until the foreclosure and bid cash. If holders of the second trust 
deed fail to do either, they may lose their security. 


PRIMARY AND SECONDARY MORTGAGE MARKETS 


Primary financing refers to 


first trust deeds, secondary 
financing to junior loans. 


While primary financing refers to first trust deeds, the primary mortgage market 
refers to loans being made directly to borrowers, either first or second trust deeds. 
The secondary mortgage market refers to the resale of existing mortgages and 
trust deeds. 


Four agencies—Fannie Mae (FNMA), Ginnie Mae (GNMA), and Freddie Mac 
(FHLMC), and Farmer Mac—are responsible for creating and establishing a via- 
ble secondary mortgage market. They buy loans originated by others and resell 
mortgage-backed securities. Their operations have created a national securities 
market for the sale of real estate debt instruments by the originators to second 
buyers. Selling the loans frees capital to create more real estate mortgages. The 
secondary market also minimizes the effects of regional cycles and redistributes the 
funds from cash-rich areas to cash-poor ones, thus stabilizing the money market. 


Fannie Mae 


Fannie Mae, formerly the Federal National Mortgage Association (FNMA), 
was established in 1938 to stimulate the secondary mortgage market by buying 
FHA-insured and VA-guaranteed mortgages made by private lenders. In 1968, 
Fannie Mae evolved into a private, profit-oriented corporation that markets its 
own securities and handles a variety of real estate loans. These loans are purchased 
(sometimes at a discount) and can be resold to other lenders or investors. Stabi- 
lizing the market gives lenders a sense of security and encourages them to make 
more loans. Because of loan problems, Fannie Mae is again under government 
conservatorship. 


Freddie Mac 


Freddie Mac, formerly the Federal Home Loan Mortgage Corporation (FHLMC), 
was founded with money provided by the 12 Federal Home Loan Banks when 
new mortgage loans could not be made because money was flowing out of the 
savings and loan associations (S&Ls). Freddie Mac created needed funds by float- 
ing its own securities backed by its pool of mortgages and guaranteed by Ginnie 
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Mae. This gave S&Ls a secondary market for selling their conventional mort- 
gages. Freddie Mac buys loans that have been closed within one year at specified 
discount rates. 


Both Fannie Mae and Freddie Mac ran into serious financial difficulties because of 
their purchases of high-risk loans. 


Federal Takeover of Fannie Mae and Freddie Mac 


In September 2008, the federal government placed a conservatorship over Freddie 
Mac and Fannie Mae. Huge losses and concerns that the agencies could no longer 
raise capital to support the U.S. housing market necessitated the takeover. Both 
agencies are now operating at a profit, and there is political pressure to again place 
them under private control. 


Ginnie Mae 


Ginnie Mae, once the Government National Mortgage Association (GNMA), is 
presently a wholly government-owned agency, but privatization is being consid- 
ered. Higher-risk—but important—programs, such as urban renewal, low-income 
housing, and other special-purpose government-backed programs, are financed 
through this agency. Ginnie Mae participates in the secondary mortgage market 
through its mortgage-backed securities programs. Qualified mortgage lenders and 
approved dealers can obtain additional capital for mortgages by pooling a group 
of homogeneous existing loans and pledging them as collateral. Ginnie Mae guar- 
antees that holders of these securities will receive timely principal and interest 
payments. 


Federal Agricultural Mortgage Corporation 


Farmer Mac, the Federal Agricultural Mortgage Corporation, is a government- 
chartered, but now private, corporation that provides a secondary mortgage 
market for farm property and rural housing. 


CONFORMING LOANS 


Conforming loans meet 


Fannie Mae and Freddie 
Mac purchase criteria. 
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A lender that makes a loan either keeps the loan in its portfolio or sells the loan 
in the secondary mortgage market. Loans that the lender keeps (does not sell) 
are called portfolio loans. Loans that the lender sells are called nonportfolio loans. 
Conforming loans are conventional loans that meet the underwriting standards 
for purchase by Fannie Mae or Freddie Mac. These loans are written for 15-year or 
30-year terms and are not assumable. They have strict guidelines regarding down 
payments and maximum amounts. In the fourth quarter of 2021, a single-family 
loan had a limit to $647,200 to be eligible for purchase by Fannie Mae or Freddie 
Mac (this amount is revised on January 1 of each year) and is higher in some 
high-housing-cost areas. (In San Francisco, Los Angeles, and New York, the limit 
is $970,800.) Because of the ready market for these loans, lenders are willing to 
make them and to purchase them on the secondary mortgage market. Because of 
their strict underwriting requirements, the interest rates for conforming loans are 
generally less than rates charged for nonconforming loans. 
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Loans for amounts of $647,200 and more are customarily called jumbo loans. 
Interest rates on jumbo loans are higher than rates for conforming loans. 


All lenders are interested in the value of the property, the character of the bor- 
rower reflected in the FICO score, and the buyers’ ability to make the payments. 


Lenders can be divided into two groups: institutional lenders and noninstitutional 
lenders. 


Institutional Lenders 


Institutional lenders are subject to state and/or federal government regulations. 
These are major commercial banks, savings associations, and life insurance com- 


panies. (See Figure 12.1.) 


Institutional Lenders 


; Institutional i 
Lenders 
Commercial Savings Insurance 
Banks Associations Companies 


Commercial banks. Commercial banks are familiarly known as the “depart- 
ment stores” of financial institutions because of the variety of operations in which 
they engage. A principal activity of commercial banks is lending money. Com- 
mercial banks prefer to make loans to their customers because this preference 
helps create depositors. 


Banks often charge lower loan fees than other institutional lenders. They are quite 
versatile in the type of loans they may consider, but they seldom allow secondary 
financing at the time of providing a purchase-money loan. 


Commercial banks have been a major source for construction loans. They like the 
shorter term and higher interest rates of these loans. 


Banks have been expanding their home equity loans (second trust deeds). Some 
offer an open-end line of credit secured by the borrowers’ home equity. 
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Banks in California 


In California, banks are either federally chartered or state chartered and are regulated 
by federal and state laws, respectively. They tend to favor short-term loans and follow 
relatively conservative appraisal and lending practices. Their real estate loans generally 
are 80% or less of the appraised value of the property. Borrowers who are unable to put 
at least 20% down will likely be required to buy private mortgage insurance (PMI). A 
homeowner can request cancellation of the mortgage insurance when the homeowner's 
equity reaches 20%, payments are current, and there has not been more than one late 
payment in the prior year. The insurance must be canceled when the homeowner's 
equity reaches 22% (based on purchase price). 


Many banks have also gone into the mortgage banking business. They make loans, 
which they then sell to other lenders or investors such as pension funds. They may 
continue to service loans that they sell. 


Savings associations. Savings associations, also known as “thrifts” and 
originally known as savings and loan associations (S&Ls), formerly accounted 
for more home loans than any other source. After deregulation in the 1980s, they 
branched into other higher-yielding but higher-risk loans, which led to a great 
many S&L failures. Like banks, savings associations are state or federally chartered. 
They are allowed to loan up to 95% of the property’s appraised value, although 
an 80% loan-to-value ratio (LTV) is most usual. The distinction between banks 
and savings associations has almost disappeared. Many California S&Ls have now 
become state- or federally chartered banks 


Life insurance companies. The lending policies of life insurance compa- 
nies are governed by the laws of the state in which the company is chartered, the 
laws of the state in which the loan originates, the policies of management, and the 
availability of loan funds. 


Insurance companies supply many of the loans on properties for which huge loans 
are required (commercial properties, shopping centers, industrial properties, and 
hotels). In California, they make loans for up to 75% of the property’s market 
value. Their commercial loans are commonly for 25 to 30 years. Insurance com- 
panies’ interest rates often are lower than those of banks or savings associations. 
These loans seldom have due-on-sale clauses. 


Insurance companies sometimes demand an equity position as a limited partner 
as a condition of making a loan (participation loan). Many insurance companies 
were motivated by the benefit of an equity position coupled with the rapid depre- 
ciation allowed by the Tax Reform Act of 1981 to make large commercial loans. 
(Insurance company lending in the mid-1980s contributed to the overbuilding of 
shopping centers and office structures in many areas of the country.) 


Noninstitutional Lenders 


Noninstitutional lenders that make real estate loans include private individuals 
who use their own funds and real estate investment trusts, pension funds, et cetera 
and are not federally or state-regulated financial institutions. (See Figure 12.2.) 
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Noninstitutional Lenders 


Some 
— e Noninstitutional |~<—__ 
Lenders 


i 


Mortgage 
Companies 
(Mortgage Bankers) 


Real Estate 
Trusts 


Private 
Individuals 


Mortgage Bankers or Mortgage Companies 


Mortgage bankers can be licensed in California by either the Department of Real 
Estate or the Department of Corporations. 


Mortgage bankers make loans using a line of credit from another lending institu- 
tion and usually resell the loans on the secondary mortgage market. This resale of 
existing loans allows mortgage bankers to free up capital on their line of credit in 
order to make new loans. They usually have a close working relationship with one 
or more lenders and receive daily rate sheets. Mortgage companies are currently 
the largest single source of residential mortgage loan origination in California. 
You will see that the lender websites listed in the appendix are primarily mortgage 
bankers. 


Mortgage companies make money on origination fees, as well as on loan servicing 
fees. Though they generally resell the loans that they originate, mortgage compa- 
nies often continue to service these loans. 


Mortgage companies might hold off selling mortgages that they originated if they 
believe that mortgage interest rates will drop. If they are right, mortgages made at 
higher rates could be sold at a premium above face value. The mortgage banker 
might borrow on this inventory of loans held for resale. This is known as mortgage 
warehousing. 


Mortgage companies are careful in qualifying borrowers because loans that fail 
to conform to Fannie Mae and Freddie Mac purchase requirements are difficult 
to sell on the secondary mortgage market. Mortgage bankers will generally only 
make loans when they have a buyer for them. They seldom make loans that they 
do not intend to resell. 


Mortgage companies are able to make many difficult loans that most banks would 
decline, such as loans for mixed-use properties or loans where buyers have had 
credit problems or low FICO scores. They might place such loans with subprime 
lenders that make difficult loans at a higher rate of interest. Many of the finan- 
cial problems, beginning in 2008, were the result of high-risk loans originated by 
mortgage companies because there were buyers for them. In many cases the loans 
were used to back securities that were sold throughout the world. Nonperforming 
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Mortgage brokers are 
strictly middlemen who 


bring lenders and borrowers 
together. 
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loans and foreclosure have led to severe financial difficulties by those holding 
those loans and/or their mortgage-backed securities. 


Mortgage Loan Broker 


A mortgage loan broker is a person who acts for compensation in negotiating 
a new loan and is required to be licensed as a real estate broker or salesperson. 
No separate license is required. Real estate brokers who negotiate mortgage loans 
under the Mortgage Loan Brokerage Law are limited in the amount that they may 
charge as a commission for arranging the loan and for costs and expenses of mak- 
ing the loan. Loans on first trust deeds of $30,000 or more or on second trust deeds 
of $20,000 or more do not come within the purview of the law. Commissions and 
expenses are negotiable between the broker and the buyer. 


Because most loans arranged by mortgage loan brokers are first trust deeds of 
$30,000 or more or second trust deeds of $20,000 or more, the limitations on loan 
cost and commissions seldom become an issue. The lender can charge whatever 
the market will bear for loans above the amounts stated. 


Maximum commissions are: 


E First trust deeds (less than $30,000)—5% of the loan if less than three 
years; 10% if three years or more 


E Second trust deeds (less than $20,000)—5% of the loan if less than two 
years; 10% if at least two years but less than three years; 15% if three years 
or more 


If the loan comes under the purview of the law, the expenses of making the loan 
charged to the borrower (i.e., appraisal fees, escrow fees, title charges, notary fees, 
recording fees, and credit investigation fees) cannot exceed 5% of the principal 
amount of the loan. However, if 5% of the loan is less than $390, the broker may 
charge up to that amount. Regardless of the size of the loan, the buyer (borrower) 
cannot be charged more than $700 for costs and expenses. In no event may the 
maximum be charged if it exceeds the actual costs and expenses incurred. 


Because mortgage loan brokers can arrange loans for noninstitutional as well as 
institutional lenders, they are often able to place loans that many direct lenders 
turn down because of perceived problems with the borrower or the loan security. 
These loans could require higher loan costs and/or a higher rate of interest. Mort- 
gage loan brokers are required to provide a mortgage loan disclosure statement to 
borrowers. The statement must be used with a written loan estimate in conformity 


with RESPA rules. 


Mortgage loan brokers arrange a wide variety of loans. Because the mortgage loan 
broker is a middleman, the security for the loan must satisfy the lender’s criteria for 
the loan. Mortgage loan brokers generally do not service the loans they arrange. 
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Scope of lending activity—real estate brokers. There are three dis- 
tinct areas of lending activity that a real estate broker can engage in: 


1. Hard money makers and arrangers—A hard money loan is a cash loan 
rather than an extension, such as seller financing. Articles V and VII 
of the real estate law primarily deal with hard money loans where the 
mortgage broker acts as an intermediary, bringing together lenders and 
borrowers. This activity is commonly known as mortgage brokerage, and 
the real estate licensee is acting as a mortgage broker. 


The loans are not made in the broker’s name. They are made in the name 
of the lender. Most of the hard money loans are equity loans rather than 
purchase loans. Lenders are often private individuals. 


2. Third-party originators—Third-party originators prepare loan applica- 
tions for borrowers, which they submit to lenders. They may be agents of 
the borrower or the lender or dual agents of both borrower and lender. 
Out-of-state lenders that wish to invest directly in California mort- 
gages frequently use third-party originators, as do pension plans and 
trusts. Thus, lenders that are not prepared to take loan applications in 
California can be direct lenders rather than having to purchase loans 
that were originated by others in the secondary mortgage market. They 
primarily deal in purchase-money loans. 


3. Mortgage bankers—Not all mortgage bankers are real estate brokers. 
Some mortgage bankers are licensed under the California Residential 
Mortgage Lending Act, which is administered by the Department of 
Corporations. A mortgage banker must elect which license to operate 
under. Thus, we have two state agencies, the Department of Real Estate 
and the Department of Corporations, regulating the same type of activ- 
ity, depending on which license the mortgage banker is operating under. 
(The broker makes loans while operating as a mortgage banker; however, 
the broker only arranges loans as a third party when operating as a mort- 
gage broker.) 


Real estate investment trusts. The real estate investment trust (REIT) 
was created in 1960 to encourage small investors to pool their resources with 
others to raise venture capital for real estate transactions. To qualify as a REIT, 
the trust must have at least 100 investors, and 90% of the trust’s income must be 
distributed annually to its investors. 


While a number of equity trusts invests solely in ownership of real property, there 
are many mortgage trusts that invest their money in mortgages, either directly 
or through a mortgage company. There also are hybrid trusts that invest in both 
equity ownership and mortgages. 


Pension funds. At one time, pension funds invested primarily in stocks. 
However, they perceived mortgages to be safe yet high-return investments and 
they became important players in the mortgage market. They made loans on 
large projects. Pension funds generally purchased loans originated by mortgage 
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companies or worked through mortgage brokers. They often take an equity posi- 
tion in large developments. 


Credit unions. At one time, credit unions offered mostly low-dollar loans 
for consumer purchases. Credit unions have evolved to become major lenders. 
While they limit loans to members, they have expanded their loan activity. 
Unlike profit-oriented lenders, their loans are more community based. Besides 
home equity loans and home purchase loans, credit unions have expanded their 
community lender role to include construction and development loans. Credit 
unions in many ways now resemble commercial banks. 


Seller Carryback Financing 


When conventional financing is not available to a buyer in the amount required 
or is too costly, a seller often can be persuaded to carry back a first or second 
mortgage on property to facilitate a sale. If a seller does not need the cash and the 
purchaser will pay a rate of interest higher than that provided by a certificate of 
deposit, the seller is a likely candidate for carryback financing. 


Generally, seller carryback financing is customized to the needs of the parties. 
Such loans are generally fixed-rate loans with payments based on a 30-year amor- 
tization but due and payable in five to seven years. Many sellers are not interested 
in having their money tied up for longer periods of time. 


Because most loans now have due-on-sale clauses, seller carryback financing is 
limited to situations where the property is owned by the seller free of loans, where 
the lender will agree to a loan assumption, where the existing loan does not have 
a due-on-sale clause, or where the seller will hold a secondary loan after the buyer 
obtains primary financing. 


SAFE Act 


The Federal Secure and Fair Enforcement Mortgage Licensing 
Act (SAFE). SAFE was enacted for consumer protection and to reduce fraud. 
The act requires licensing for mortgage loan originators. Anyone who accepts 
compensation for taking a loan application, offers or negotiates terms of a 
1-4-residential-unit mortgage loan, or who is compensated by a mortgage origina- 
tor must have an MLO endorsement on their license. The endorsement requires 
education, testing, and reporting. 


While most 1—4-unit dwellings still are financed by conventional loans, the choice 
of a loan is no longer a foregone conclusion. Both buyers and sellers need to know 
what is currently available, which loan best suits their requirements, and even 
where to go for financing. With real estate firms allying themselves with financial 
institutions, even the players are changing every day. 
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CONVENTIONAL LOANS 


By definition, a conventional loan is any loan that does not involve government 
participation. The advantages of conventional over government-backed loans are 
that conventional loans involve less red tape and shorter processing time. Gov- 
ernment loans do not have equivalent flexibility. Buyers can obtain a larger loan 
amount, and because there are more sources for conventional loans, borrowers 
have the option of choosing a wide variety of fixed-rate or adjustable-rate loans. 


Disadvantages of conventional loans in comparison with government-backed 
loans can include higher down payments and prepayment penalties. Furthermore, 
private mortgage insurance (PMI) may be required if a purchaser has less than a 
20% down payment. 


Conventional loans have 


no government insurance or 
guarantee. 


How to Compare Loans 
Borrowers should compare loans on the basis of the following: 


E LIV (the percentage of the appraised value that the lender will lend determines down 
payment requirements; loan to value ratio) 


Interest rate and if it can be changed 

Loan costs and fees required 

Prepayment penalties 

Length of loan (longer-term loans result in lower monthly payments) 
Amount of fixed monthly payment 


Initial rate, adjustment period, caps, index, and margin of adjustable-rate loans 


GOVERNMENT LOANS 


Government Loans 


There are several types of government-involved loans, including FHA-insured 
loans, VA-guaranteed loans, and CalVet loans. There are also California Hous- 
ing Finance Agency loans. These types of loans are compared in Figure 12.3. 
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Government Home Loan Programs 
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FHA-Insured 


VA-Guaranteed (GI) 


CalVet 


Who is eligible? 


Anyone who qualifies 


U.S. veterans 


California residents who have 
met the veteran requirements 


Who makes the loans? 


Approved lending institutions 


Approved lending institutions 


Calif. Dept. of Veterans Affairs 
(mortgage brokers can origi- 
nate loans) 


Type of loan 


Insured 


Guaranteed loan 


Land contract 


Points and fees 


Origination fee up to 1% plus 
upfront mortgage insurance 

of 1.75% of loan plus annual 
premium 


Negotiable loan fees plus a 
funding fee (may be financed) 


1.25% to 3% (may be 
financed) 


Interest rates 


May be negotiated 


May be negotiated 


Flexible rate based on cost of 
bonds. Can change annually. 


What is the maximum you can 
pay for a home? 


No limit 


Loan cannot exceed appraisal 


Cannot exceed the CalVet 
appraisal (certificate of 
reason-able value [CRV]) 


Maximum loan allowed 


115% of county’s median 
home price 


No money down, to county 
limit; loan can’t exceed the 
certificate of reasonable value 
(CRV) 


125% of Fannie Mae maximum 


Term 


Usually 30 years 


Maximum 30 years 


30 years 


Down payment 


Minimum 3.5% 


None required for loans up to 
county limit 


0% to 5% 


Secondary financing 


Not allowed at time of sale, but 
can be placed later 


Generally not allowed at time 
of sale, but can be placed 
later 


Yes, but the 1st and 2nd can- 
not exceed 90% of the CalVet 
appraisal 


Prepayment penalty 
Assumability 


None 


Loans before Dec. 15, 1989, 
are assumable; subsequent 
loans assumable with FHA 
approval 


None 


Loans before Mar. 1, 1988, are 
assumable; subsequent loans 
require buyer to qualify 


None 


Assumable with prior CalVet 
approval 
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Federal Housing Administration (FHA) 


The purposes of the Federal Housing Administration are stated in its preamble: 
to “encourage improvement in housing standards and conditions, to provide a 
system of mutual mortgage insurance, and for other purposes.” 


There are two divisions under which this protection is granted: Title I and Title II. 


In general, the following types of loans are available: 


E Title I—loans for modernization, repairs, or alterations on existing homes 


E Title II—loans for purchase or construction of residential structures 


Section 203(b) of Title I] accounts for most loans for 1—4-unit residences. FHA 
loans provide high LT Vs based on appraisal. 


The maximum FHA loan amount will vary by region, but the purchaser generally 
must have a minimum down payment of 32%. 
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The down payment may come from a gift, but there is a ban on seller and non- 
profit group assistance programs. 


The mortgage insurance premium (MIP) must be paid at the time of loan origina- 
tion. Based on the down payment, an MIP is also added to payments for the life 
of the loan. 


Lenders may be authorized to make the underwriting decision that a loan qualifies 
for FHA insurance. This is known as direct endorsement, and it serves to speed up 
the loan processing time. Because of foreclosure problems, down payment require- 
ments have increased for most other loans. As of January 1, 2009, FHA down 
payments were increased from 3% to 3.5%. Despite this increase, the low down 
payment requirement for FHA loans compared with other loans resulted in an 
increase in FHA loan applications. 


A recent rule change allows borrowers who have gone through a foreclosure, 
bankruptcy, or other adverse events, and who have repaired their credit, to be 
eligible for an FHA-insured loan after one year. Previously, they had to wait at 
least three years before they would qualify for a new government-backed loan. To 
qualify for the shorter period, borrowers must show that their credit problems were 
caused by job loss or reduction in income beyond their control. 


HUD (Department of Housing and Urban Development) 


FHA loans are insured by HUD. The insurance protects the lender should the 
borrower default. Loans insured by HUD must be qualified mortgages. To be qual- 
ified, the loan must 


E be for 30 years or less; 
E limit points and fees to 3%; 


E have periodic payments without toxic features such as interest only, nega- 
tive amortization, or balloon payments; and 


E have a debt-to-income ratio of no more than 43% of income. 


Department of Veterans Affairs (VA) 


The Servicemen’s Readjustment Act of 1944 (GI Bill) was intended to help vet- 
erans to make the necessary readjustments to civilian life, particularly to assist 
them in the acquisition of homes. The VA does not make loans, but it guarantees 
a portion of the loan. 
No down payment is required for loans. VA loans can be used to 

E buy or build an owner-occupied home; 

E alter, repair, or improve real estate; 
E purchase a mobile home; and 
E 


refinance existing mortgage loans for dwellings owned and occupied by 
veterans. 
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With a CalVet loan, the 


veteran is buying under a 
land contract. 
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To qualify for a VA-guaranteed loan, an individual must have had 181 days of 
active service. An appraiser approved by the VA checks the property. 


The VA charges a one-time funding fee that varies from 1.4% to 3.6% of the loan 
based on the down payment. 


The loan cannot exceed the appraisal known as the certificate of reasonable value 
(CRV). The certificate of reasonable value is based on a VA appraisal made for 
insurance purposes. (The loan amount is not regulated. The loan guarantee is the 
amount the VA will pay your lender if you default. The maximum guarantee is 
40% of the loan up to $36,000. The limit in 2022 is $647,200.) 


CalVet loans. Under the CalVet loan program (the California Farm and 
Home Purchase Program), California veterans can acquire a suitable farm or a 
single-family residence at a low financing cost. The State of California actually 
takes title to the property and sells it to the veteran under a land contract. Follow- 
ing are some features of the CalVet loan: 


E CalVet loans can now be arranged through lenders approved to handle 
CalVet loans. 


E CalVet loans are now processed with VA guidelines. The loans are avail- 
able to peacetime as well as wartime veterans and active-duty military. The 
maximum home loan amount is 125% of the maximum for a Fannie Mae 


conforming loan; the 2022 limit is $809,000. 


E Depending on the type of CalVet loan, the down payment can range from 
0 to 5%. They have a limit of up to $589,785. 


m 2015 CalVet loans start at 4.25% interest for a 30-year home loan (higher 
rate for mobile homes). 


E CalVet loans have an origination fee of 1%. 
E CalVet loans have a funding fee of 1.25% to 3.30%. 


E Mortgage brokers who originate and process CalVet loans receive a $350 
processing fee plus a 1% origination fee. 


E The state raises the funds for CalVet loans by issuing tax-exempt bonds. 


m While CalVet loans have a variable interest rate, the rate is seldom 
changed. 


For more information on CalVet loans, call 1-800-952-5626 or check the website 
at www.calvet.ca.gov/calvet-programs/home-loans/. 


The California Housing Finance Agency (CalHFA). CalHFA is 
California’s self-supporting housing bank that offers fixed-rate conventional and 
interest-only financing at low rates, and down payment assistance for first-time 
homebuyers. CalHFA uses no appropriated taxpayer dollars for its programs but 
utilizes a tax-exempt bond program. Loans are for low-income and moderate- 
income buyers. The loans are FHA insured. 
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Programs of CalHFA include the following: 
E Interest-only programs for the first 5 years of a 35-year fixed-rate mortgage 
E Conventional 30-year fixed-rate mortgage 
E Down-payment assistance programs for teachers in high-priority schools 
E Down-payment assistance for designated high-cost counties 
E Down-payment assistance for new homes based on school facility fees paid 


by the builder 


Down-payment assistance up to 3% to low-income buyers using FHA- 
insured loans 


E Down-payment and closing-cost assistance in community revitalization 
areas 


E Lower interest rates for lower-income disabled purchasers 


E Lower interest rates for homebuyers receiving financial assistance from an 
approved government agency 


CalHFA housing programs include mortgage insurance that makes home pay- 
ments for up to six months if a borrower involuntarily loses her job. Eligibility 
requirements can be ascertained by visiting the website, www.calhfa.ca.gov. 


Other Types of Mortgages and Trust Deeds 


Open-end trust deed. An open-end trust deed allows the borrower to 
receive additional loan money up to an agreed amount, using the same trust deed 
or mortgage as security. (It is like having a credit card with a set limit.) A home 
equity line of credit is an example of an open-end loan. 


Blanket trust deed. With a blanket trust deed, the borrower uses more than 
one parcel of property as security. This type of document should contain a release 
clause that allows the partial reconveyance of separate parcels of property on 
repayment of a portion of the loan. 


Construction loan. This unamortized loan, usually for three years or less, is 
given until permanent financing is in place. 


Take-out loan. This is permanent financing that takes out (replaces) short- 
term financing such as gap or construction loans. 


Packaged loan. A loan that includes personal property, as well as real 
property. 


Wraparound trust deed. A wraparound trust deed also is called an all- 
inclusive trust deed. There are times when it is almost impossible for buyers to 
refinance an existing loan on investment real estate to raise additional capital. 
With a wraparound mortgage the existing loan is not disturbed. The seller contin- 
ues the payments on the existing mortgage or trust deed while giving the borrower 
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a new, increased loan, usually at a higher interest rate. The new loan is for the 
amount due on the existing loan plus the amount of the seller’s equity being 
financed. 


To use a wraparound loan, the underlying loan must not have a due-on-sale 
clause. A due-on-sale clause, also known as an alienation clause, accelerates loan 
payments, making the entire loan amount due upon a sale. These clauses are 
enforceable by lenders. While a number of ways have been devised to get around 
the clauses, the methods basically are based on deception. Advocating use of such 
methods could subject you to liability and disciplinary action, as well as result in 
a buyer losing a property because of the inability to obtain a new loan. Because 
of possible problems, legal counsel should be sought before a wraparound loan is 
used. 


Gap loan. These loans are usually short-term loans, such as loans between 
construction loans and the take-out loan (permanent financing) or by buyers who 
have found a new home but have not yet sold their prior residence. They are 
also called swing loans or bridge loans. They generally bear a relatively high rate of 
interest. 


Fixed-rate loans. Fixed-rate loans have an unchanging rate of interest over 
the entire term of the loan. Lenders will make fixed-rate long-term amortized 
loans because they must in order to be competitive, but they generally prefer 
adjustable-rate or shorter-term loans. The reason is that they were hurt in the past 
by long-term fixed-rate loans. 


To encourage borrowers to use other types of loans, lenders offer lower loan costs 
than for fixed-rate loans and even lower interest rates. With current low index 
rates, many adjustable-rate loans are pegged so low that lenders are again pushing 
fixed-rate loans. 


15-year vs. 30-year fixed-rate loans. Ifa buyer is able to pay the additional 
monthly payment on a 15-year loan, significant savings are possible compared 
with a 30-year loan. 


As an example, at 742% interest, the monthly payment on a $100,000 loan for 
15 years comes to $927.02. For a 30-year loan having the same rate of interest, the 
monthly payment is $699.22. 


For the 30-year loan, total payments equal as follows: 

12 (months) x 30 (years) x $699.22 = $251,719.20 
or interest of $151,719.20. 
For a 15-year loan the total payments are as follows: 

12 (months) x15 (years) x $927.02 = $166,863.60 


or interest payments of $66,863.60. 
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The interest paid on the 30-year loan is more than twice the interest of the 15-year 
loan, and the payments are only $227.80 higher than the 30-year loan payments. 


The savings are likely to be significantly greater than those shown in the example 
because 15-year loans usually have an interest rate from 0.375% to 0.75% lower 
than a similar 30-year loan. Lower interest rates are used because shorter-term 
loans are considered by lenders to present less risk. 


40-year loans. To help offset higher home prices that have reduced housing 
affordability, a few lenders may offer 40-year loans. While the payments are reduced 
by the longer amortization period, making payments for an extra 10 years might 
not be in the buyer’s best long-term interest if the buyer can qualify and make 
the payments on a 30-year loan. As an example, for a 30-year loan for $300,000 
at 6% interest, the monthly payment amounts to $1,798.68. For the same loan at 
40 years, the payments would be $1,650.66, or $148.02 less than for the 30-year 
loan. However, total payments for the 30-year loan would be $647,524, but the 
40-year loan total payments would be $792,316, or $144,792 greater. FHA will 
not insure a loan greater than 30 years. 


Interest-only loans. In order to qualify buyers for home loans, many lend- 
ers formerly offered interest-only loans. These are also known as straight notes. 
The borrower makes payments of interest only for a set period of time, such as 
five years. At the end of the period, the borrower must either pay off the loan in 
full or make amortized payments. As an example, interest only on a 6%, $300,000 
loan would be $1,500 per month, which would be $300 less than an amortized 
payment. 


80-20 loans. For borrowers who didn’t have a down payment, 80-20 loans 
were made before the mortgage meltdown. Eighty percent of the purchase price 
was made by a conventional lender. Because the loans are for only 80% of value, 
private mortgage insurance is not required. The balance of the purchase price, 
20%, was covered with a second trust deed at a higher rate of interest. The second 
trust deed was also likely to have higher origination costs. 


The 80-20 loans, as well as other low or no down payment loans, were a factor in 
buyers walking away from their homes when their loans exceeded the value of the 
homes. The resultant foreclosure sales were a factor in decreasing housing prices 
in 2008. Because of the foreclosure problems, lenders no longer make 80-20 loans. 


Renegotiable-rate mortgages. Renegotiable-rate mortgages, also known 
as rollover loans, usually have payments based on a 30-year amortization. How- 
ever, they are only partially amortized. Generally, they are due in full in five or 
seven years. The lender will rewrite the loan at this time at the current interest 
rate, or the borrower can refinance with another lender. 


Because the lender is not locked into the interest rate for a long period, lenders 
offer these loans for a lower interest rate than for the fixed 30-year rate. Fre- 
quently, the rate is about 1% less than fixed-rate loans. Lenders also might offer 
lower loan origination fees and costs. 
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Hybrid loans. Lenders will offer combination fixed—adjustable-rate loans such 
as a 5-30, where the first 5 years are at a fixed rate and the balance of the loan 
(25 years) is at an adjustable rate. In order to sell borrowers on the hybrid loan, 
the fixed-rate portion of the loan has an interest rate less than that for a 30-year 
fixed-rate loan. This allows borrowers to qualify for the loan when they might not 
qualify for a 30-year fixed-rate loan. 


Reverse mortgage (reverse annuity mortgage). This unusual loan is 
not for home purchases. A reverse mortgage is a loan whereby the lender annui- 
tizes the value of the owner’s equity and either makes monthly payments or pays 
a flat amount to the borrowers based on the equity and the age of the borrowers. 
The loan is not repaid until the borrowers die or the property is sold. Homeowners 
must be age 62 or older to qualify for a reverse mortgage. 


A normal loan charges simple interest; that is, the interest for the previous month 
is paid with each payment and is charged on the principal balance only. A reverse 
mortgage, however, has compound interest (interest is charged on interest). Each 
month, the interest is greater than the previous month because the principal has 
increased. 


Reverse mortgages have higher loan fees than most other loans. Several lenders 
have agreed to make settlements because of alleged unconscionable loan costs and 
fees for their reverse mortgages. 


The reverse mortgage cannot be entered into until seven days after the applicant 
has met with a reverse mortgage counselor. 


Piggyback loan. This is really two loans, first and second, made by a lender 
at the same time. 


Adjustable-rate mortgage (ARM). In contrast to a fixed-rate loan, the 
interest rate in an adjustable-rate mortgage changes periodically, usually in rela- 
tion to an index, with payments going up or down accordingly. Lenders usually 
charge lower initial interest rates for ARMs than for fixed-rate loans, which makes 
the ARM easier on the borrower’s pocketbook than a fixed-rate loan for the same 
amount and also makes it easier for the borrower to qualify for the loan. In addi- 
tion, it could mean that the borrower could qualify for a larger loan, because 
lenders sometimes qualify buyers on the basis of current income and the first year’s 
payment. An ARM might be less expensive over a long period than a fixed-rate 
loan. If interest rates remain at current low rates. 


Another advantage of an ARM is that it generally does not have prepayment pen- 
alties. Therefore, if the borrower expects to be reselling within a relatively short 
period, the absence of this penalty could give the ARM a significant advantage 
over loans requiring prepayment penalties. 


To induce borrowers to choose an ARM, lenders may offer lower loan origination 
costs than for fixed-rate loans. Lower origination costs also make ARMs attractive 
to borrowers who intend to resell within a few years. 
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Against these advantages, the buyer must weigh the risk that an increase in inter- 
est rates will lead to higher monthly payments in the future. The trade-off with an 
ARM is that the borrower obtains a lower rate in exchange for assuming more risk. 
The borrower considering an ARM should envision a worst-case scenario with 
interest increasing to the set limit to fully understand the degree of risk involved. 


There is a myriad of ARM variations. Here are four basic questions a borrower 
should consider: 


1. Is my income likely to rise enough to cover higher mortgage payments if 
interest rates increase? 


2. Will I be taking on other sizable debt such as a car purchase or school 
tuition in the near future? 


3. How long do I plan to own this home? If I plan to sell soon, rate increases 
may not pose a problem. 


4. Can my payments increase even if interest rates do not increase? 


If the buyer can answer these questions satisfactorily, an ARM might be a loan to 
consider. However, the borrower would have to consider which ARM best meets 
their needs. In evaluating and comparing ARMs, it is necessary to understand a 
number of terms, including adjustment period, index rate, margin, interest rate 
cap, overall cap, payment cap, negative amortization, option ARMs, and convert- 
ible ARMs. 


Adjustment period. The adjustment period of an ARM is the period of time 
between one interest rate and monthly payment change and the next. (Some 
ARMs have two adjustments: one for the rate, the other for the payment.) This 
period is different for each ARM; it may occur once a month, every six months, 
once a year, or even every three years. A loan with an adjustment period of one 
year is called a one-year ARM, and the interest rate can change once each year. 
Lenders often have a longer adjustment period for the first adjustment. Different 
lenders use different adjustment periods. Because a single lender might offer four 
different types of ARMs, each with a different adjustment period, it is impor- 
tant for the borrower to read the loan documents and understand the adjustment 
period before the loan documents are cut or signed. 


Index and margin. Most lenders tie ARM interest-rate changes to changes 
of an index rate. The only requirements a lender must meet in selecting an inter- 
est index are as follows: 


E The index control cannot be the lender. 

E The index must be readily available to and verifiable by the public. 
These indexes usually go up and down with the general movement of interest 
rates. If the index moves up, so does the interest rate on the loan, meaning the 


borrower will probably have to make higher monthly payments. If the index rate 
goes down, interest rate and monthly payments may go down as well. 
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Lenders base ARM rates on a variety of indexes; in fact, the index can be almost 
any interest rate the lender selects. Also, different lenders may offer a variety of 
ARMs, and each may have a different index and margin. Among the most com- 
mon indexes are six-month, three-year, or five-year Treasury securities (T-bills) 
and national or regional cost of funds to savings associations (11th district cost of 
funds of the Federal Home Loan Bank Board [FHLBB]). The Federal Reserve is 
developing new benchmarks. Borrowers and their agents should ask which index 
will be used and how often it changes. Also, find out how the index has behaved 
in the past and where it is published, so the borrower can trace it in the future. 


To determine the interest rate on an ARM, lenders add to the index rate a few 
percentage points (two to three), called the margin (also differential or spread). 


index + margin = ARM interest rate 
Elastic, subject to change = Set figure Limited by caps 


The amount of the margin can differ from one lender to another, but it is always 
constant over the life of the loan. Loans that have lower loan-origination costs 
tend to have higher margins. Upward adjustments of the ARM interest rate are 
made at the lender’s option, but downward adjustments are mandatory. Actual 
adjustments to the borrowers’ mortgage interest rate can occur only on a prede- 
termined time schedule (the adjustment period, as described). On each loan, the 
borrowers’ terms, including initial rate, caps, index, margin, interest-rate-change 
frequency, and payment-change frequency, are stated in the note that accompa- 
nies the deed of trust. Terms will vary from lender to lender. 


In comparing ARMs, look at both the index and the margin for each plan. Some 
indexes have higher average values, but they are usually used with lower margins. 
Be sure to discuss the margin with the lender. 


In calculating an ARM payment, the first period is calculated in exactly the same 
way as a fixed-rate loan payment. After the first-period adjustment, it is as if the 
borrower were starting a new loan: calculations must be made to figure the loan 
balance and the number of payments left, and the new interest rate must be taken 
into account. Of course, because no one can anticipate accurately whether interest 
rates will increase or decrease, in analyzing various ARMs a borrower is consider- 
ing, the agent can accurately calculate the loan payment for only the first period. 


ARM discounts. Some lenders offer initial ARM rates that are lower than 
the sum of the index and the margin. Such rates, called discounted rates, introduc- 
tory rates, tickler rates, or teaser rates, are usually combined with loan fees (points) 
and with higher interest rates after the discount expires. Many lenders offer intro- 
ductory rates that are significantly below market interest rates. The discount rates 
may expire after the first adjustment period (for example, after one month, six 
months, or one year). At the end of the introductory discount rate period, the 
ARM interest rate automatically increases to the contract interest rate (index 
plus margin). This can mean a substantial increase in the borrower’s interest rate 
and monthly payment. If the index rate has moved upward, the interest rate and 
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payment adjustment can be even higher. Even if the index rate has decreased, the 
borrower’s interest rate and monthly payment will likely be adjusted upward at the 
end of the introductory period. 


Some lenders use the first year’s payment as the basis for qualifying a borrower for 
a loan. So even if a lender approves the loan based on the low introductory rate, 
it is the borrowers’ responsibility to determine whether they will be able to afford 
payments in later years, when the discount expires and the rate is adjusted. With 
a discounted ARM, any savings made during the discounted period may be offset 
during the life of the loan or be included in the price of the home. In fact, this 
kind of loan subjects borrowers to greater risk, including that of payment shock, 
which may occur when the mortgage payment rises at the first adjustment. 


Whenever the lender’s advertised qualifying interest rate is lower than the lender’s 
current ARM index rate plus margin, a below-market rate is being offered. Assume 
the current index rate is 5% and the margin 2%. That makes the ARM rate 7%. 
If the advertised qualifying introductory rate is 5%, the introductory rate is 2% 
below the market rate, making it a discounted rate. Any qualifying rate below 7% 
in this case is called an introductory rate or a below-market rate. 


Many lenders describe the introductory rate in their documentation as follows: 
“There is no rate change in the first six months. Thereafter, the interest rate is 
established by adding a rate differential (margin) to the index provided in the 
note.” 


The annual percentage rate (APR) gives a more accurate picture of the cost of a 
loan and must be disclosed by law. The APR differs from the nominal interest rate 
in that the APR includes the interest as well as the costs associated with obtaining 
the loan. The APR represents a rate based on a buyer’s net loan proceeds, which is 
the loan amount less the cost of credit. This is outlined in the RESPA letter sent 
within three days of application for a loan. When calculating the APR, lenders 
who offer below-market rates must account for the higher index rate that will be 
charged in the future. 


A borrower who chooses an ARM impulsively because of a low initial rate could 
end up in difficult straits. Agents can help borrowers protect themselves from large 
increases by looking at a mortgage with certain features that are explained in the 
next sections. Remember that all loans are different and that many different types 
of ARMs exist. Agents can help borrowers shop around until they find the loan 
that will meet their needs with minimal risk. 


Caps on an ARM. Most ARMs have caps that protect borrowers from 
increases in interest rates or monthly payments beyond an amount specified in the 
note. If loans have no interest rate or payment caps, borrowers might be exposed 
to unlimited upward adjustments in monthly payments, should interest rates rise. 
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Caps vary from lender to lender. The borrower needs to check with the lender to 
determine the cap rates in the loan under consideration. Two types of interest-rate 
caps are used: 


1. A periodic cap limits the interest-rate increase or decrease from one 
adjustment period to the next. These caps are usually 1 percentage point 
to 2 percentage points or sometimes 7⁄2% of the previous period’s pay- 
ment amount. 


2. A lifetime cap or overall cap limits the interest-rate increase over the life 
of the loan. Assume the introductory rate is 4% and is below the market 
rate and at the first adjustment becomes 5%. The overall cap will be 
attached to the 5%; thus, a 5% cap could mean an interest rate as high 
as 10%. 


An ARM usually has both a periodic and an overall interest rate cap. A drop in 
the index does not always lead to an immediate drop in monthly payments. In 
fact, with some ARMs that have interest rate caps, the monthly payment may 
increase, even though the index rate has stayed the same or declined. This may 
happen after an interest rate cap has been holding the interest rate below the sum 
of the index plus margin. When the next adjustment period comes along and the 
interest rate stays the same or declines. The payments could still increase because 
of prior increases in the index. 


The rate on a loan can go up at any scheduled adjustment when the index plus 
margin is higher than the rate before the adjustment. As stated earlier, an ARM 
usually has an overall interest rate cap. Some ARMs have a stated cap, such as 
15%; others specify a percentage over the initial rate, such as an overall interest 
rate cap of 5%. Again, caps vary from lender to lender and sometimes from loan 
to loan offered by the same lender. It is important for the borrowers to know what 
caps are available and what they are obtaining with a loan. 


As previously stated, some ARMs include a payment cap that limits the monthly 
payment increase at the time of each adjustment, usually to a percentage of the 
previous payment. In other words, if the payment cap is 712%, a payment of $1,000 
could not increase or decrease by more than $75 in the next adjustment period. 


Because payment caps limit only the amount of payment increases and not 
interest-rate increases, payments sometimes do not cover all the interest due on 
a loan. This is sometimes called negative amortization and means the mortgage 
balance is increasing. The interest shortage in the payment was formerly added to 
the loan. As of 2010, most negative amortization loans were banned in California. 


Option ARMs. Option ARMs were adjustable-rate loans where the borrower 
had the option of making the payments necessary to amortize the loan or to make 
a minimum payment that was less than the interest. The result was negative 
amortization, with the amount due on the principal increasing each month. At a 
stated future date, such as five years, the borrower would start making payments 
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to amortize the loan. The low minimum payment of the option ARM allowed 
borrowers to more easily qualify for a loan. The borrowers hoped that increases in 
income would allow full payments at the later date and that increased property 
value would offset the negative amortization. A major California bank indicated 
in 2005 that 87% of its ARMs were option ARMs. There were many foreclosures 
in option ARMs when payments increased on homes whose value had decreased. 
Because of lender risks, option ARMs are a thing of the past. In October 2009, 
then-Governor Schwarzenegger signed emergency legislation banning new nega- 
tive amortization residential loan originations in California. 


Convertible ARMs. Borrowers whose financial circumstances may change at 
some time during the term of the loan may decide that they do not want to risk 
any further changes in the interest rate and payment amount; or interest rates may 
drop, and the borrower might want to lock in the lower rate. In such cases, a con- 
version clause becomes important. A convertible ARM clause is one that allows 
the borrower to convert the ARM to a fixed-rate loan at designated times. When 
the borrower converts, the new rate is generally set at the current market rate for 
fixed-rate loans plus at least 0.375 of 1% as a servicing premium. 


Assumable ARMs. Although most ARMs are assumable, lenders normally 
place conditions on the assumption of the loan. The lender may require that the 
new borrower supply credit information, complete a credit application, and meet 
the customary credit standards applied by the lender. In some cases, the lender 
may charge points or other fees when a loan is assumed. 


Some lenders allow only one assumption. Other lenders allow assumption but 
adjust the overall cap or the margin to the rate in effect at the time of assumption. 
Some lenders allow assumptions with the original lifetime cap already in effect. 
Because conditions of assumption vary greatly among lenders, the documentation 
should be checked for this information. 


Figure 12.4 contains a list of questions that a borrower should ask, and the agent 
or the lender should be able to answer, when the borrower is looking for an ARM. 


Loan Costs 


In comparing loans, you must also compare loan costs. Lenders break down loan 
costs so that consumers will understand exactly what they are paying for. No mat- 
ter what the cost or fee is called, the bottom line is the total of all loan costs. For 
many loans, these costs can be added to the amount of the loan. 
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ARM Checklist 


What is the initial (or qualifying) interest rate on the ARM? 

How long is this initial rate in effect? When is the first rate and/or payment adjustment? 
To what index is the ARM's interest rate tied? 

What is the current level of the index? 

What margin above the index is used to calculate the actual ARM rate? 


How can the index and the margin be used to calculate the mortgage rate initially and at 
the first adjustment? 


What will happen to the interest rate at the first adjustment, assuming the index rate stays 
the same? 


What is the annual percentage rate (APR) of the loan? How does this compare with the 
APR on other ARMs and that on a fixed-rate loan? 


How often is the interest rate on the mortgage adjusted? How often does the monthly 
payment change? 


Does the ARM have a periodic interest rate cap? If so, what is the limit on the increase 
in the ARM rate at each adjustment? If the index rate increases more than this limit, can 
the unused change in the index be carried over to the next adjustment period? Does the 
periodic interest rate cap apply to the first adjustment? Does the periodic rate cap apply 
to the rate decreases, as well as to any increases? 


Does the ARM have an overall cap rate? If so, what are the maximum and minimum rates? 


Does the ARM have a payment cap? If so, what is the maximum that the monthly payment 
can increase at each adjustment? Does the payment cap apply to the first payment 
adjustment? 


Can the borrower convert this ARM to a fixed-rate loan at any time? Does this ARM have 
an open-end credit feature? What other features does this ARM have? 


Is this ARM assumable? Is this assumption feature limited to one time only? What are the 
qualification features? Will the original caps still be in effect? If not, what are the new caps? 


Does the ARM have a loan-to-value ratio greater than 80%? If so, is private mortgage 
insurance required on the loan? 


Calculating Loan Costs 


An initial application fee 

A flat fee in addition to loan points 

Loan points 

Loan escrow costs (if not a purchase-money loan) 
Title insurance (if not a purchase-money loan) 
Document fees 


Private mortgage insurance 


A number of charges developed by different lenders, such as processing fees, which 
are generally fees for miscellaneous lender services (These fees are often called 
garbage fees.) 
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CHOOSING AMONG LOAN CATEGORIES 
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Lenders offer a number of different basic loan classifications, with different lenders 
offering different variations. Because of differing loan provisions, interest rates, 
and loan costs, it becomes difficult for borrowers to decide which loan type and 
lender best meet their particular needs. 


Borrowers will find that they must shop for loans the same way they shop for any 
other large purchase. There are significant variations in costs among lenders. In 
some cases, loan costs can be negotiated. 


Borrowers who believe they will remain in a property for many years likely will 
want an overall lower interest rate and be willing to pay higher loan-origination 
costs (including discount points) to obtain that rate. 


Borrowers who expect to remain in a property for only a few years likely will want 
a loan that can be prepaid without a penalty and that has low loan-origination 
costs. Such borrowers likely will be willing to pay a higher interest rate to obtain 
the lower origination costs. Generally, lower loan-origination fees mean a higher 
interest rate. 


Borrowers who believe interest rates are about as low as they will go are likely to 
want a long-term fixed-rate mortgage. Borrowers who believe interest rates are 
likely to drop probably will want a loan without a prepayment penalty, a short- 
term loan that can be rewritten at a future interest rate, or an adjustable-rate loan 
that can be converted to a fixed-rate loan. 


Borrowers who have very low down payments would be interested in loans hav- 
ing a high LTV, such as FHA-insured loans, VA-guaranteed loans, and loans with 
PMI. And if borrowers have a low income for loan-qualifying purposes, they likely 
will want an ARM with low initial payments, a longer-term loan, or an interest- 
only loan. 


For many buyers, the deciding factor will be the additional improvement in life- 
style afforded by using an ARM. Usually an ARM allows borrowers to buy more 
home for their money than would be possible with a fixed-rate loan. Assume fixed- 
rate loans are at 6%, and ARMs have a lower interest rate. If the agent knows 
how much the buyer can afford for a monthly payment, the agent can calculate 
the loan amount for which the borrower can qualify. The easiest way to do this 
is simply to use an amortization table and check the qualifying rate to determine 
how large a loan that payment will support. 


The real estate agent needs to understand the lending business and be willing to 
communicate with the lender when he does not know why a certain interest rate, 
point, loan fee, or PMI is required, or does not understand other conditions of the 
loan. 


One of the fundamental misunderstandings about financing arises because real 
estate buyers and sellers do not realize that money is a commodity. Money is like 
a loaf of bread, a car, a home, or any other commodity, and it is bought and sold. 
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When it is bought and sold, the lender expects to make a profit on the sale. Some 
like to compare loaning money to renting. The payment of interest is the cost of 
renting the money, and points are like first and last months’ rent or the security 
deposit, but unlike security deposits, it is not refundable. Every lender needs to 
make a profit on the rental of money to stay in business. 


If the lender reduces one cost to a borrower in one area, the lender generally will 
raise it in another area to compensate for the loss. As an example, a lender offering 
a lower interest rate may charge higher loan costs, as well as a larger prepayment 
penalty, than a lender offering the higher interest rate. Help your borrower choose 
the loan that offers the combination of features that best meets that borrower’s 
specific needs. 


Computerized Loan Origination 


Computerized loan origination (CLO) is now readily available on the internet. 
Various websites provide interest rates, points, and APRs for various types of loans. 
Agents can complete a loan application on the internet and in many cases have 
loan approval, subject to verifications, before the client leaves your office. 


There are also several large multilender shopping sites for loans that allow a bor- 
rower to view loan offerings from many lenders on a competitive basis. These sites 
are updated daily. 


A borrower can evaluate loan types, points, costs, and rates to make an informed 
decision and then be qualified by the selected lender, as well as complete the loan 
application, all on the internet. The result of competition is often lower loan costs 
for the borrower. Because of this advantage, many buyers’ agents use these shop- 
ping sites. 


The websites also avoid the possibility that the borrower is being charged an over- 
age. An overage is a charge, typically points, by a mortgage banker that exceeds 
what a lender would charge. Fannie Mae has a Desktop Underwriter and Desktop 
Originator website, which is the leading loan underwriting system. The system 
helps lenders consider rent payment history in mortgage credit evaluations. Mort- 
gage brokers can obtain access to the site. 


Three of the other major loan shopping websites are as follows: 


1. www.eloan.com 

2. www.quickenloans.com 

3. www.bankrate.com 
We suggest that you gain familiarity with these websites, as well as local mortgage 
companies, and the process of qualification and loan application. You should also 


be familiar with the other sites, including local market lenders that are used by 
your office. 
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When a real estate agent charges a fee to a borrower for CLO, a disclosure must 
be provided to the borrower in a format specified by RESPA. The disclosure must 
inform the borrower that the fee can be avoided by approaching lenders directly. 


THE FINANCING PROCESS 


FIGURE 12.5: 
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The basic steps for obtaining real estate financing are much the same with any 
type of lender. Figure 12.5 illustrates the following five-step financing process: 
Qualifying the borrower 

Qualifying the property 

Approving and processing the loan 


Closing the loan 
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Servicing the loan 


The Financing Process 
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Qualifying the Borrower 


In understanding lender requirements for qualifying borrowers, you should real- 
ize that lender requirements often are dictated by the secondary mortgage market. 
Unless a lender expects to hold on to a loan for the life of the loan, the lender 
wants the loan to meet the requirements of a holder in the secondary market, such 
as Fannie Mae. 


Unit 9 introduced you to lender qualifying requirements in prequalifying prospec- 
tive purchasers. Lenders first ask prospective borrowers to complete an application 
form. To verify the accuracy of the information, the loan officer checks with past 
employers, requests verification of deposits from the bank(s), and contacts refer- 
ences. The loan officer also may obtain a Dun & Bradstreet report (in case of 
commercial loans) and a credit report by an outside agency, so there is no question 
of the borrower's ability to repay the loan. 
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Most lenders use the “three Cs”—character, capacity, and collateral—as a screen- 
ing device to determine whether the borrower meets the qualifications set by the 
lender. 


Character. With regard to prospective borrowers’ character, lenders consider 
their attitude toward financial obligations as evidenced by their track record of 
borrowing and repaying loans evidenced by credit reports. Lenders also try to 
ascertain whether borrowers are honest in their dealings. 


The desire to pay is very difficult to measure. There are methods used by a lender 
to determine the borrower’s desire to make timely payments, such as FICO score. 
Fair Isaac Co. developed this scoring system used by most lenders. Following are 
the primary factors used for scoring: 


m Late payments 
Negative credit information 
How long credit has been established 


E 
E 
m@ Amount of credit used versus credit available 
E 


Length of time at present residence 


E Employment history 


Credit scores range from about 300 to 850. Scores above 720 are regarded by lend- 
ers as being good and qualify for the lowest rate. Scores above 780 can result in 
ever lower loan costs as lenders compete for these borrowers. 


Traditionally the cut-off point between prime and subprime mortgages was 620, 
but some mortgage companies now put the line at 680 to 700 with full documen- 
tation of an applicant’s income and assets. Many lenders are no longer willing to 
take the risk of 620 FICO scores for nonconforming loans, (loans that are not to 
be sold to Freddie Mac or Fannie Mae). 


Capacity. In considering borrowers’ capacity, lenders want to know their abil- 
ity to repay the debt. Capacity is strengthened by an occupation that ensures a 
steady income. The level of present debts and obligations also is a factor; too 
much debt may prevent a borrower from discharging a new obligation. 


Lenders will consider second-job income if the applicant has a history of second- 
job income. 


Lending institutions sometimes take overtime wages into consideration. Other 
lenders will consider both spouses’ wages in computing the gross income of the 
borrower, even if only one spouse is applying for the loan. Occasionally, a lender 
will request a cosigner—a person with additional capital who agrees to share lia- 
bility for the loan—to strengthen the borrower’s application. Lenders also might 
reduce down payment requirements with a cosigner. 
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When a lender qualifies a borrower, the lender is attempting to answer two 
questions: 
1. Can the borrower afford the payments? 
2. Will the borrower make the payments on time? (This question refers to 
character. ) 
To determine whether the borrower has the capacity to make the monthly pay- 
ments, the lender needs to answer these questions: 
E Does the borrower earn enough to make the payments? 
m Will the income be a steady source of income? 
E Does the borrower have the down payment? 
E Can the borrower make the payments on time? 
The lender is going to verify the applicant’s ability to make timely monthly pay- 
ments and the applicant’s employment history (steady stream of income). The 
lender will want to know the down payment on the property before determining 


the loan amount. This information is usually confirmed by the lender through the 
use of verifications of deposits and employment. 


Once the lender knows the loan amount, it can calculate the principal, interest, 
taxes, and insurance (PITI) payment. This is the first step in the qualification pro- 
cess. These are qualifying programs available for your smartphone or computer. 


Qualifying Ratios 


Front-End Rate 


PITI (Principal, Interest, Taxes, & Insurance) 


= 0.28 or less 
Borrowers Monthly Gross Income 
Back-End Rate 
Total Loan Obligations 
= 0.36 or less 


Borrowers Monthly Gross Income 


To qualify the borrower, we examine two ratios (percentages). The front-end 
ratio, also called the top ratio (mortgage payment ratio), is the mortgage payment 
(PITI) divided by the borrower’s gross income. Conforming loans require that 
the front-end ratio be approximately 28% or less. The reason it is called the top 
ratio is because it is at the top of the form (above the bottom ratio). The other 
ratio is the back-end ratio, or bottom ratio (total obligation ratio). This ratio should 
be approximately 36% or less to qualify for a conforming loan (see Figure 12.6). 
Nonconforming loans may have different values for these ratios. The preceding 
ratios (28% and 36%) are for loans that do not require PMI. For loans with PMI, 
the ratios might be top equals 33% and bottom equals 38%. 
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EXAMPLE Assume the buyers have a gross income of $4,000 per month 
and wish to buy a home where the principal, interest, and tax payments will 
amount to $1,100. 


1,100 (PITI) 
4,000 (gross) 


= 0.275 or 27.5% 


The purchasers would meet the qualifying front-end ratio of 28% or less. 


Assume the same purchasers have long-term debt payments of $900 per month, 
so PITI plus debt payments would mean a total monthly obligation of $2,000. 


2,000 (total payments) 


A = 0.5 or 50% 

4,000 (gross income) 
The buyers would not qualify for the loan. Although the buyers met the front-end 
ratio of 28% or less, they failed to meet the back-end ratio of 36% or less. 


From the verification of employment and other financial information, the lender 
determines the borrower’s gross income. Lenders require a signed statement from 
the borrower to permit a check with the borrower’s employer to verify wages and 
length of employment. Gross income is defined as the income made by the bor- 
rower before taxes and deductions. For a married couple, the gross income for a 
loan is generally the total gross income of one spouse plus the total gross income 
of the other spouse. Employment usually must be verified for two years. 


The lender also needs to determine the monthly long-term rotating credit bills 
owed by the borrower. These include car payments, credit cards, furniture pay- 
ments, student loans, and other bank or credit union loans, including mortgage 
loans. If a credit bill will be paid in less than 10 months, it is not included. 


Qualifying the Property 


Collateral. After the loan is granted, the lender has to rely for a long time 
on the value of the security for the loan for the safety of the investment, should 
the borrower default. For this reason, lenders consider it important to qualify the 
property, as well as the borrower. 


Because the underlying security for almost every property loan is the property 
itself, lenders require a careful valuation of the property, the collateral. The value 
depends on the property’s location, age, architecture, physical condition, zoning, 
floor plan, general appearance, and market conditions. The lender will have an 
appraisal done by the financial institution’s appraiser or by an outside fee appraiser. 
Brokers who are familiar with lending policies of loan companies are in a good 
position to make accurate and helpful estimates. 


The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) 
(15 USC 1639e) prohibits attempts by lenders or brokers to influence appraisal. 
(See www.law.cornell.edu/uscode/text/15/1639e.) 
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The act prohibits the following: 
E Withholding or threatening to withhold payments 


Promising benefits for higher appraisals 


a 

E Basing compensation on appraisal valuation 
E Setting predetermined value for appraiser 

a 


Removal of an appraiser from a list of appraisers without evidence of viola- 
tion of Uniform Standards of Professional Appraisal Practice (USPAP) 


E Ordering a second appraisal without evidence an appraisal was flawed 


Some subprime lenders that specialize in high-risk borrowers made loans for the 

full appraisal amount, and even loans exceeding the appraisal if the risk factor was 
sufficiently offset by the higher interest rate. 

While competition for loans led to low down and no down financing instruments, losses 
by lenders have tightened the controls so that few lenders are willing to make no-down- 
payment loans, even with interest premiums. 


Approving and Processing the Loan 


Processing involves drawing up loan papers, preparing disclosure forms regarding 
loan fees, and issuing instructions for the escrow and title companies. Loan papers 
include the promissory note (the evidence of the debt) and the security instruments 
(the trust deed or mortgage). 


Closing the Loan 


Closing the loan involves signing all the loan papers and preparing the closing 
statements. First-time buyers, especially, are often confused by the various fees 
involved. Real estate licensees play a vital role in making this transition period 
smooth. 


Servicing the Loan 


After the title has been transferred and the escrow closed, the loan-servicing por- 
tion of the transaction begins. This refers to the recordkeeping process once the 
loan has been placed. Some lenders do their own servicing, whereas others use 
outside sources. The goal of loan servicing is to see that the borrower makes timely 
payments so that the lender makes the expected yield on the loan. 


REGULATION OF REAL ESTATE FINANCING 


Because this is a real estate practices text, all references to the regulations govern- 
ing real estate financing will, of necessity, be brief. For further information relating 
to this subject, consult a real estate finance book. 
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Truth in Lending Act 


The Truth in Lending Act (Regulation Z) is a key portion of the federal Consumer 
Credit Protection Act passed in 1969. The Truth in Lending Act applies to banks, 
savings associations, credit unions, consumer finance companies, and residential 
mortgage brokers. This disclosure act requires that lenders reveal to customers, 
either by delivery or mailing, how much they’re being charged for credit in terms 
of an annual percentage rate (APR). Customers can then make credit cost com- 
parisons among various credit sources. The lender must wait at least seven days 
after disclosure to consummate the loan. 


The act gives individuals seeking credit a right of rescission of the contract. This 
means that under certain circumstances a customer has the right to cancel a credit 
transaction up until midnight of the third business day after signing. This right 
of rescission applies to loans that place a lien on the borrower’s residence. The 
rescission rights do not apply to primary financing (first trust deed) to finance the 
purchase of the borrower's residence (purchase-money loan). 


TILA-RESPA Integrated Disclosure (TRID) Rule 


The regulations contained in the TILA-RESPA Integrated Disclosure (TRID) 
rule apply only to first loans on 1—4-unit residential properties. This is another 
disclosure act. Within three business days of the date of the loan application, a 
lender must furnish the buyer with an itemized list of all closing costs that will be 
encountered in escrow. This must be a Loan Estimate provided to every person 
requesting credit. Each charge for each settlement service the buyer is likely to 
incur must be expressed as a dollar amount or range. The lender also must furnish 
a copy of a special information booklet prepared by the secretary of the Depart- 
ment of Housing and Urban Development (HUD). It must be delivered or placed 
in the mail to the applicant no later than three business days after the application 
is received. 


The good-faith estimate required by RESPA has been combined with early truth- 
in-lending disclosures to include the following: 


E Estimated monthly payment 
m Estimated taxes, insurance, and assessments 
E Estimated closing costs and cash required to close 


E Services that can and cannot be shopped for 


A controlled business arrangement (CBA) is a situation where a broker offers 
“one-stop shopping” for a number of broker-controlled services, such as financing 
arrangements, home inspection, title insurance, property insurance, and escrow. 
These controlled businesses could be located within the broker’s premises. RESPA 
permits such controlled business arrangements as long as the consumer is clearly 
informed of the relationship between the broker and the service providers and 
other providers are available. Fees may not be exchanged between the companies 
simply for referrals. A broker-controlled mortgage company must have its own 
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employees and cannot contract out its services or it would violate RESPA provi- 
sions that prohibit kickbacks for referral services. 


It’s the position of the attorney general of California that a broker may not pay 
referral fees to a real estate salesperson for referral to broker-affiliated services. 


Fair Credit Reporting Act 


The Fair Credit Reporting Act affects credit reporting agencies and users of 
credit information. If a loan is rejected because of information disclosed in a credit 
report, the borrower must be notified and is entitled to know all the information 
the agency has in its file on the buyer, as well as the sources and the names of all 
creditors who received reports within the past six months. 


Equal Credit Opportunity Act 


The federal Equal Credit Opportunity Act prohibits lending discrimination 
based on an applicant’s race, color, religion, national origin, marital status, age, 
and whether or not the source of income is a public assistance program or Social 
Security. 


Helping Families Save Their Homes Act of 2009 


Bankruptcy judges now have the authority to modify mortgages on principal resi- 
dences. They can order a reduction in the loan interest rate and/or extend the 
payment period as long as 40 years. 


Homestead Protection 


The homeowner is protected against foreclosure of the residence because of 
an unsecured obligation. The exemption from foreclosure is the greater of the 
following: 


E The medium sales price for a single-family home in the country in the cal- 
endar year, not to exceed $604,000 


m $300,000—the exemption amount adjusted annually for inflation 


California Homeowners Bill of Rights 
The California Homeowner Protection Act set forth the California Homeowners 
Bill of Rights: 


@ Dual track foreclosure is not allowed. The foreclosure process cannot be 
advanced after the homeowners complete an application for loan modifi- 
cation and the application has not been fully reviewed. 


E Homeowners must have a single point of contact. 
E Lenders must verify all documents filed. 


E Borrowers can seek redress for material violations of the foreclosure process. 
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E Tenant lease rights must be honored; if not, a 90-day notice must be given. 
E Homeowners can compel owners of foreclosed homes in areas to remedy 


code violations. 


The Homeowners Bill of Rights has been extended to widows and widowers of 
homeowners. 


California Mortgage Relief Act 


This program is for homeowners who have fallen behind on their mortgage pay- 
ments because of the pandemic. The program provides a one-time grant up to 
$80,000 that need not be repaid. The applicant’s income must be below the coun- 
ty’s median income. 


Applicants must 
E be receiving public assistance, 


E be severally housing burdened, or 


E have no alternative mortgage options. 


Service Members Civil Relief Act of 2003 


This act applies to citizen military members called to active duty, not career mili- 
tary. The act provides the following: 


E A maximum of 6% interest on credit obligations entered into before active 
duty. Interest above 6% must be forgiven. 


E Foreclosures may be postponed by the court until 90 days after active ser- 
vice ceases. 


Æ A court order is required for evictions when rent is $4,089.62 per month or 
less. (2021 — changes annually.) 


E |f transferred, service personnel may terminate any lease. 


Predatory Lending 


California law prohibits predatory lending. Loans made to homeowners by finance 
companies, real estate brokers, and residential mortgage lenders without consider- 
ing the borrowers’ ability to repay are considered predatory lending. Violations 
subject the lender to civil penalties. This law was enacted because some loans 
were made where the lenders actually wanted the borrowers to default in order to 
foreclose on the properties securing the loans. 


Some loans had high loan costs that were added to the loan balance. When bor- 
rowers had trouble with repayment, they were encouraged to refinance to another 
loan with high loan costs that offered no economic benefit to the borrower and 
reduced the borrowers’ equity. 
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Borrowers now are protected in the following ways: 


E Prepayment penalties for the first 36 months of a loan are strictly limited 
and not allowed thereafter. 


E Loans with terms of five years or less must be amortized. 


E Loans other than first trust deeds cannot include negative amortization, 
and even then it must be properly disclosed. 


E Requiring payment advances from loan proceeds are prohibited. 


Interest rates cannot be increased as a result of default. 


E The person originating the loan must reasonably believe the borrower will 
be able to repay the loan from resources other than the borrower's equity 
in the property. 


E Payments made directly to contractors from proceeds of home improve- 
ment loans are prohibited. (Payments jointly to the homeowner and the 
contractor are allowed.) 


E Recommending that a consumer default on an existing loan or debt is 
prohibited. 


E Loans with call provisions allowing the lender to accelerate debt at its 
discretion are generally prohibited. 


E Refinancing that does not result in identifiable tangible benefits to the 
consumer is prohibited. 


E Steering or directing a consumer to a loan product with a higher-risk grade 
than the consumer would otherwise qualify for, or with a higher cost than 
the consumer would qualify for, is prohibited. 


E Structuring a loan as an open line of credit to avoid predatory lending 
restrictions is prohibited. 


E All consumer fraud is prohibited. 


See Financial Code 4970-4979.8. 


The Federal Reserve is responsible for monetary policy and has control over the 
availability and cost of funds by controlling the discount rate charged member 
banks, by controlling the reserve requirements of banks, and by buying and selling 
government securities on the open market and controlling the supply of currency. 
The fiscal policy of the government to raise and lower taxes, as well as to spend, 
also affects the availability of funds. 


While low interest rates increase housing affordability and can lead to a strong 
market, high rates have an opposite effect. 


Whereas primary financing refers to first trust deeds and secondary financing refers 
to junior liens, the primary and secondary mortgage markets are far different. The 
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primary mortgage market refers to lenders making loans direct to borrowers; the 
secondary mortgage market refers to the sale of existing loans. 


Fannie Mae (the Federal National Mortgage Association) and Freddie Mac (the 
Federal Home Loan Mortgage Corporation) create a secondary mortgage market 
by buying FHA, VA, and conforming conventional loans. Conforming loans are 
loans that meet the standards established by Fannie Mae. 


Institutional lenders such as banks, savings associations, and life insurance com- 
panies are major sources of primary real estate financing. Noninstitutional lenders 
include mortgage companies, which originate most real estate loans today. Mort- 
gage companies (mortgage bankers) generally sell loans in the secondary market 
or act as loan correspondents for other lenders. 


Mortgage loan brokers are real estate brokers who serve as middlemen for loans. 
These loans generally have a high loan cost and bear a higher rate of interest 
than do loans from institutional lenders. Mortgage loan brokers must provide a 
Mortgage Loan Disclosure Statement to borrowers. Other noninstitutional lend- 
ers include private individuals who use their own funds and real estate investment 
trusts. 


Seller carryback financing is also a source of funding for real estate purchases. 


Conventional loans are loans made without any government participation, guar- 
antee, or insurance. 


Government participation loans provide for lower down payment requirements 


and include FHA, VA, and CalVet loans. 


The California Housing Finance Agency provides low rates and low down pay- 
ment loans to first-time homebuyers. 


Today, borrowers have a wide choice of types of loans and loan variations, including 
fixed-rate loans, renegotiable-rate mortgages, reverse mortgages, adjustable-rate 
mortgages, interest-only loans, 80-20 loans, and 40-year loans. The special features 
of the loans vary by lender. Buyers must analyze their needs and the important fac- 
tors of down payment, loan costs, interest, assumability, convertibility, loan term, 
qualifying rate of interest, and so forth, as they pertain to the borrowers’ needs. 


The internet provides a convenient and efficient way to shop for loans, as well as 
to complete and submit loan applications. 


The financing process involves qualifying the buyer, using front-end and back- 
end ratios and FICO scores, qualifying the property, approving and processing the 
loan, closing the loan, and servicing the loan. 


The Truth in Lending Act and the Real Estate Settlement Procedures Act are 
federal regulations concerning lending activities. The Equal Credit Opportunity 
Act prohibits lender discrimination based on public assistance programs being the 
source of income. 
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The good-faith estimate of loan costs, formerly required by RESPA, has been com- 
bined with truth-in-lending disclosures for simplification purposes as mandated by 
Dodd-Frank. 


Brokers and lenders are prohibited from seeking to influence appraisals. 


Predatory lending practices are prohibited. 


CLASS DISCUSSION TOPICS 
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1. Using a front-end (top) ratio of 33% and a back-end (bottom) ratio of 
38%, qualify a buyer earning $100,000 per year for a 30-year loan of 
$400,000 with an 8% interest rate. Assume taxes at $5,000 per year and 
insurance at $1,000 per year. Assume the buyer is making payments on 
loans of $43,000, and the monthly payments are $2,080. 


2. Obtain the ARM terms from three different lenders. Lay them out on 
paper, showing the differences. Which loan would be best suited for a 
person having what needs? 


3. Discuss prequalification practices of local lenders. 


4. Complete a loan application for a fictitious borrower, using realistic 
income, expense, debt, and savings figures. How large a conforming loan 
will this fictitious applicant qualify for? 


5. Bring to class one current-events article dealing with some aspect of real 
estate practice. 
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A loan covering more than one property would be a 
a. compound loan. 

b. blanket encumbrance. 

c. subordinated loan. 

d. reverse mortgage. 


What type of mortgage is MOST likely to have compound interest? 
a. Reverse mortgage 

b. Renegotiable-rate mortgage 

c. Adjustable-rate mortgage 

d. Straight mortgage 


The difference between the interest rate of an index and the rate charged by 
a lender under an adjustable-rate mortgage is known as the 
a. discount. 


b. gap. 
c. margin. 
d. cap. 


A lender who believes interest rates will be rising significantly will be 
LEAST interested in 

a. a hybrid mortgage. 

b. a 30-year fixed-rate mortgage. 

c. a 15-year fixed-rate mortgage. 

d. an adjustable-rate mortgage. 


A danger that an adjustable-rate mortgage poses to a buyer is 
a. higher payments if interest rates increase. 

b. a longer payment period if interest rates increase. 

c. that the margin will increase. 

d. none of these. 


An adjustable-rate loan index is 6% at the time a loan is made. The margin 
for the loan is 22%. With a 5% lifetime cap, the highest the interest rate 


could go is 
a. 6%. 

b. 8%%. 
c. 11%. 
d. 13%. 


A convertible ARM is a loan that can be changed to 
a. a shorter-term loan. 

b. a fixed-rate loan. 

c. another property. 

d. another borrower. 
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A buyer intends to sell a house within two years. The buyer would prefer 


a: 
b. 
C: 


d. 
Which loan type is MOST likely to meet all the criteria of question 8? 
a 
b. 
C: 


d. 


a loan with no prepayment penalty. 
a loan with low initial loan costs. 
an assumable loan. 

all of these. 


Renegotiable-rate mortgage 
Adjustable-rate mortgage 
Fixed-rate mortgage 
Reverse mortgage 


An expansionary policy of the Federal Reserve would be to 


a. 


b 
c. 
d 


lower taxes. 

increase the discount rate. 

buy government securities. 

raise bank reserve requirements. 
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UNIT THI N 


ESCROW AND TITLE 
INSURANCE 


LEARNING OBJECTIVES 


When you have completed this unit, you will be able to 


E define escrow and explain the difference between northern and southern 
California escrows; 


E describe the requirements of an escrow and an escrow’s responsibility; 


E explain the requirements of escrow licensing and laws governing the 
escrow; 


E describe escrow procedures; and 


E explain the role played by title insurance and the difference between stan- 
dard and extended coverage policies. 


KEY TERMS 
ALTA policy demand statement proration 
amend the escrow escrow rebate law 

instructions escrow agent recurring costs 

beneficiary statement escrow instructions special title insurance 
closing costs escrow officer policies 
Closing Disclosure extended policy standard policy 
CLTA policy good funds title insurance 
credits impound account title plant 
debits marketable title 
deed of reconveyance preliminary title report 
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ESCROW 
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The word escrow is derived from the French word escroue, meaning scroll or roll of 
writing. An owner of real property executed an instrument in the form of a deed, 
conveying land to another party on the fulfillment of certain conditions. This 
instrument, the escroue, was given to a third person with instructions that it would 
take effect as a deed on the performance of an act or the occurrence of an event, 
such as payment of a designated sum of money. The term was taken in English as 
escrow, meaning “a deed, a bond, money, or a piece of property held in trust by a 
third party, to be turned over to the grantee only on fulfillment of a condition.” 


Escrow is the last step in a property transaction. The California Financial Code 
defines escrow as follows: 


Escrow means any transaction wherein one person for the purpose of effect- 
ing the sale, transfer, encumbering, or leasing of real or personal property to 
another person, delivers any written instrument, money, evidence of title to 
real or personal property or other things of value to a third person to be held by 
such third person until the happening of a specified event. The performance 
is then to be delivered by such third person to a grantee, grantor, promisee, 
promisor, obligee, obligor, bailee, or bailor, or any agent or employee or any 
of the latter. 


This definition has been changed somewhat, and the activities of an escrow agent 
have been expanded considerably. In brief, an escrow agent is an impartial third 
party or “stakeholder who receives and disburses documents, money, and papers 
from every party involved in a transaction, such as a sale of real estate.” The 
escrow operates as a neutral depository. 


The business that conducts the escrow is considered the escrow agent. The indi- 
vidual who handles the escrow in the office of the escrow agent is the escrow 
officer. 


California escrow agents are licensed by the Department of Financial Protection 
and Innovation (DFPI). 


Escrow Requirements 


When the buyer offers a sum of money to the seller and the seller’s acceptance is 
transmitted to the buyer, a binding contract is formed. Generally, this is the first 
requirement for a sales escrow. Escrow is created on the conditional delivery of 
transfer instruments and monies to a third party. 


Although escrows are not generally required by law in California, they have 
become an almost indispensable mechanism in this state to protect the parties 
involved in exchanges, leases, and sales of securities, loans, business opportunity 
sales, mobile home sales, and primarily real property sales. 


In some states, the listing real estate office handles escrow functions. In some 
states, attorneys are used for real estate closings. In some communities, the local 
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lender handles the closing functions. However, closings are primarily handled by 
either third-party escrows or title companies in California. 


Escrow Responsibility 


The escrow agent holds all money and documents during the transaction. When 
conditions agreed upon by the buyer and the seller are met, the deed and the monies 
involved are disbursed concurrently to the appropriate parties. (See Figure 13.1.) 
Funds must be good funds before they can be disbursed. Good funds include cash, 
cashier’s checks, and personal checks that have cleared. 


Escrow Responsibility 


ae eoa >) Escrow jæ Deed Seller 
~ Deed Retains Fees Purchase 
for Sevices Price 


Broker Responsibility 


Once the escrow instructions have been signed, the escrow acts in a dual-agency 
capacity to carry out the instructions of the buyer and the seller. However, the 
broker still has agency duties. 


The broker should track the escrow to make certain that the escrow is receiving 
what it requires, when it is required. If there are problems concerning the escrow, 
the broker should notify the parties and attempt to resolve these problems. 


The broker also should monitor the loan application and keep in contact with the 
lender to avoid or resolve any problems or delays. 


Parties to an Escrow 


Buyers. When buyers have performed in full (paid the purchase price), they 
are entitled to a deed transferring title, subject only to encumbrances agreed on 
by both parties. Buyers do not want to pay sellers until the buyers know they are 
certain of obtaining title to the property as agreed. While the title search is being 
conducted, the buyers’ deposits are held in escrow. 


Sellers. Although sellers may have made a firm contract to sell their real prop- 
erty, they do not want to give up their title until they are certain of receiving 
their money. They therefore retain legal title to the property as security until they 
have the money in hand. The sellers’ legal title usually is transferred by deed. The 
title is placed in escrow until buyers have produced the full purchase price for the 
property. If a seller dies before a transaction has been completed, that seller’s right 
to the unpaid part of the purchase price may pass to the heirs. If a buyer dies, the 
heirs may be required to continue with the purchase. However, the loan may be 
affected owing to qualification. 
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The broker is not a party to 


an escrow. 


Escrows are corporations 
under the jurisdiction 


of the Commissioner of 
Corporations. 
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Lenders. In lending money to buyers to complete a purchase, lenders, like 
buyers, do not want to commit their funds without assurance that titles to the 
properties in question are clear. Therefore, impartial third parties (escrow agents) 
hold money, deeds, and other documents until liens have been paid off and clear 
titles have been confirmed. Thereafter, it is the escrow agent’s responsibility to see 
that the proper disbursements are made. 


Brokers. Real estate agents, unless principals to the transaction, are not par- 
ties to the escrow. While the agent is not a party to the escrow, agents should 
understand escrow procedure so that they can both monitor the escrow to avoid 
delays and other problems and explain the escrow procedures to their clients and 
help them comply with escrow requirements. Once the escrow has been opened, 
the escrow may not make any changes to the escrow instructions based on orders 
of a real estate agent unless authorized to do so by the principals. However, the 
escrow instructions might provide for the payment of the commission out of 
escrow and stipulate that the broker’s commission rights cannot be canceled. On 
a case-by-case basis, the broker can authorize that a commission be paid directly 
to a salesperson out of broker-entitled funds upon a closing. 


Escrow Agents 


In California, escrow companies licensed by the DFPI must be structured as 
corporations. This includes companies conducting escrows using the internet. 
Individuals cannot be licensed under the escrow law, but certain organizations 
and individuals are permitted to act as escrow agents without licensure. These 
include the following: 


E Banks 


E Attorneys (to act as an escrow, an attorney must have had a prior client 
relationship with a party to the escrow) 


E Real estate brokers 
E Title and trust companies 


E Savings associations 


In some northern California areas, escrow transactions are handled by title insur- 
ance companies; they usually process the escrow and issue the title insurance 
policy together. In southern California, escrow companies handle most escrow 
transactions with a title company issuing the title insurance separately. In some 
northern California areas, there are separate (unilateral) escrow instructions for each 
of the parties. In southern California, the parties sign joint (bilateral) escrow instruc- 
tions. There are other regional deviations in the way escrows operate. 


In Unit 10, you saw that the purchase agreement can be combined with joint 
escrow instructions such as the CAR form California Residential Purchase Agree- 
ment and Joint Escrow Instructions. 
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A broker can act as an 
unlicensed escrow only if 


the broker is a principal or 
represents the buyer or the 
seller. 
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Selection of Escrow Holder 


The parties to the escrow determine who shall be the escrow holder. In a real 
estate sales agreement, the buyer will customarily identify the escrow, and the 
seller, by acceptance of the agreement, agrees to the escrow selected. 


Broker as Escrow 


The real estate broker exemption from licensing as an escrow is applicable only 
when the broker represents the buyer or the seller or is a principal in the trans- 
action. The escrow function is therefore incidental to the broker’s business 
and the exemption cannot be a veil through which a primarily escrow busi- 
ness is conducted. The broker may charge for services. Some larger offices have 
escrow services as a separate profit center for their operations. A number of com- 
puter escrow programs are available to aid in this function. Check the website 
www.softprocorp.com to learn about one such program. 


While brokers are exempt from the licensing requirements for their own trans- 
actions, this exemption applies only to brokers. Brokers cannot delegate escrow 
duties to others. The exemption is not available to any association of brokers for 
the purpose of conducting escrows for the group. 


Real estate brokers cannot advertise that they conduct escrow business unless 
specifying that such services are only in connection with the real estate broker- 
age business. Brokers are also prohibited from using a fictitious or corporate name 
that contains the word escrow. While acting as an escrow, brokers must put aside 
agency relationships, as well as any special interests, and adopt the position of a 
neutral depository, the same as any other escrow. 


Escrow funds held by a broker must be placed in a special trust account, subject to 
periodic inspection by the Commissioner of Corporations and, at the broker’s own 
expense, subject to an independent annual audit. 


A broker who conducts five or more escrows in a calendar year or conducts escrows 
totaling $1 million or more must file an annual report with the DRE as to the 
number of escrows conducted and the dollar amount. The report must be filed 
within 60 days of end of calendar year. Failure to report as required will result in 
a penalty of $50 per day for the first 30 days and then $100 per day thereafter, up 
to $10,000. Failure to pay the penalty can result in suspension or revocation of 
license (penalties go to the Consumer Recovery Account). 


A broker can be licensed separately as an escrow and operate the escrow business 
in a controlled business arrangement. (See RESPA, Unit 12.) 
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Requirements for DFPI Escrow Licensure 


Any real estate broker applying for a DFPI escrow license under the Escrow Act 


must 


pay an application fee; 
pass a background check; 
meet minimum financial requirements; 


meet minimum experience requirements (managers must have at least five 
years of responsible escrow experience); 


furnish a surety bond for $25,000 to $50,000; 

arrange for the fidelity bonding of responsible employees; 

be a member of the Escrow Agents’ Fidelity Corporation (EAFC); 
set up a trust fund for all monies deposited in escrow; 


keep accurate records, subject to audit at any time by the Commissioner of 
Corporations and the Department of Real Estate; and 


submit to an independent audit annually at its own expense. 


Laws Governing Escrow 


No escrow licensee may 


disseminate misleading or deceptive statements referring to its supervision 
by the State of California; 


describe either orally or in writing any transaction that is not included 
under the definition of escrow in the California Financial Code; 


pay referral fees to anyone except a regular employee of its own escrow 
company; 


solicit or accept escrow instructions or amended or supplemental instruc- 
tions containing any blanks to be filled in after the instructions are signed; 
or 


permit any person to make additions to, deletions from, or alterations of 
an escrow instruction unless it is signed or initialed by all signers of the 
original instructions. 


Figure 13.2 summarizes legal requirements pertaining to the actions of escrow 
officers. 
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FIGURE 13.2: Legal Requirements for Escrow Officers 


Officers Must 


Officers May Not 


HM act according to issued written instructions. E make a transaction for another officer. 

E act as a neutral party at all times. H negotiate with the parties separately. 

H hold monies deposited by parties until disbursed. Œ suggest that terms or provisions be inserted in the escrow. 

follow escrow instructions in every detail unless HM act as collection agencies to persuade a client to furnish 
instructions are in violation of the law. funds. 

HM give to parties only that information that concerns them. H notify parties that they have not ordered a certain document 

HM make sure that escrow does not close with an unverified that may be necessary to close an escrow. 


check. 


Before closing, the escrow is 
a dual agent. After closing, 


the escrow has separate 
agency duties. 
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Escrow Procedures 


Escrow is a limited agency relationship governed by the content of the escrow 
instructions, and the escrow holder acts only on specific written instructions of 
the principals as agent for both parties. When the escrow is closed, the escrow 
holder becomes agent for each principal with respect to those things in escrow to 
which the respective parties have become completely entitled. Oral instructions 
should not be accepted or acted on. 


Certain procedures must be followed to fulfill the legal requirements for escrow 
procedures. The broker needs to provide certain information to the escrow agent. 
Buyers and sellers must be aware of the responsibilities each must assume in the 
escrow procedure. 
Escrow is a many-faceted procedure and includes but is not limited to the following: 
E Order preliminary title report 
Conveying preliminary title report to buyer 


Ordering beneficiary statement or payout demands 


| 
E 
Em Handle receipt and disbursement of all funds 
E Facilitate handling, preparation, and signing of all documents 
E Comply with all government regulations 

| 


Act as communicator with parties to the escrow, as well as broker and 
lender 


Ensure that all conditions of escrow are met 
Satisfy lender conditions and that a clear title will be conveyed to buyer 
Accept fire insurance policy 


| 

| 

E 

E Make all payments and fees 

E Inform parties when escrow is ready to proceed 
| 


Prepare closing statement 
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E Authorize the release and recording of all documents and disbursement of 


funds 


E Secure title insurance policy 


These duties are in addition to maintaining the highest level of trust and main- 
taining the confidentiality of the escrow. 


Advantages of an Escrow 


If you decide to buy a television set, you make your purchase from an appliance 

store. You pay for it by giving cash or adding it to your credit account. You likely would 

not give a second thought to whether the store has a right to sell the set to you. You 

probably give no thought at all to whether you need written evidence of your right 

to own the appliance. It is a simple sales transaction. With the sale of real property, 

the procedure is much more complicated. The seller could sign a simple deed of 

conveyance and deliver it to the buyer in exchange for the purchase price. However, 

neither the buyer nor the seller should agree to such an arrangement, for these reasons: 

1. Title to the property may be encumbered. The buyer needs someone to make a title 

search for the purpose of issuing a title insurance policy. 

2. An accurate description of the property is necessary for legal purposes. 

3. The seller and the buyer need an experienced person to prepare the instrument of 

conveyance for their signatures. 

4. The buyer and the seller need assurance that their instructions have been carried 

out and that the deeds will be delivered and any monies transferred only when all 

terms of the contract have been met. 

5. There are distinct advantages to escrow and the use of a neutral third party in the 
transaction. 

6. Escrow provides a custodian of papers, instructions, funds, and documents until 
the transaction is closed. 

7. It makes possible the handling of accounting details in a professional manner. 

8. It ensures the validity of a binding contract between participating parties. 

9. Itis of value to the buyers, assuring them that their monies will not be transferred 
until the title is conditioned to the specifications of their contract or agreement. 

10. Itis of value to the sellers, assuring them that the monies have been paid and all 
other terms and conditions have been met. 


Escrow instructions. Escrow instructions are the written directions from 
the principals to the impartial third party, the escrow agent, to do all the neces- 
sary acts to carry out the escrow agreement of the principals. All principals in 
the escrow agreement (buyers, sellers, lenders, and borrowers) sign identical or 
conforming instructions that fully set out the understanding of the parties to the 
transactions. They deliver the signed instructions to the escrow agent. 


Figure 10.6 in Unit 10 contains CAR Form RPA-CA, California Residential 
Purchase Agreement and Joint Escrow Instructions. The form provides that when 
the purchase offer is accepted, portions of the purchase agreement become the 
escrow instructions. The wide use of this form has significantly reduced the neces- 
sity of escrow instructions being prepared by the escrow holder or agent. 


Communities vary in their escrow procedures. However, a title or escrow company 
would likely use preprinted forms for instructions, whereas a bank or other autho- 
rized agent may issue instructions by letter. 
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Amendments to the escrow 


instructions must be signed 
by all parties to the escrow. 
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When both parties have signed the instructions, the parties are contractually 
bound to their agreement. If signed separate escrow instructions vary from the 
purchase agreement, the escrow instructions generally prevail because they most 
likely were the last agreement signed. In the absence of a purchase contract, the 
signed escrow instructions become the purchase contract. 


Amending the escrow instructions. Once both buyer and seller have 
signed the escrow instructions, the escrow is bound to carry out their agreement. If 
any changes are necessary, both buyer and seller must agree to amend the escrow 
instructions. Neither buyer nor seller can unilaterally modify the escrow agree- 
ment once it is signed. 


Closing the escrow. When the escrow agent has fulfilled all instructions 
from buyer, seller, and lender; when the remainder of the purchase price has been 
produced; and when a deed has been signed, the escrow arrangements are com- 
plete. The basic steps in closing escrow are as follows: 


1. A statement showing the condition of the indebtedness and the unpaid 
balance of the current loan is requested from the beneficiary, the lender. 
By law the beneficiary must respond within 21 days of receipt of the 
request. 


2. When the escrow agent has received all funds, documents, and instruc- 
tions necessary to close the escrow, the escrow agent makes any necessary 
adjustments and prorations on a settlement sheet. 


3. All instruments pertinent to the transaction are then sent to the title 
insurance company for recording. At this point, time becomes important. 


4. The title search runs right up to the last minute of the escrow recording 
to ensure that nothing has been inserted in the record. If no changes 
have occurred, the deed and other instruments are recorded on the fol- 
lowing morning. Thus, a title policy can be issued with the assurance 
that no intervening matters of record against the real property have 
occurred since the last search. 


5. On the day the deed is recorded, the escrow agent disburses funds to 
the parties, according to their signed instructions. These include the 
following: 


— Seller’s lender—amount of loan(s) and cost(s) remaining at date of 
recording 


— Listing and selling brokers’ sales commissions 


— Contractors—termite work, roof repairs, plumbing and/or electrical 
repairs, and so forth 


— Other liens against the property 


6. After recording, the escrow agent presents closing statements to the par- 
ties who should receive them. 
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7. The title insurance company endeavors to issue a policy of title insur- 
ance on the day of recordation. 


8. Shortly thereafter, the recorded deed is sent from the county recorder to 
the customer. 


Failed escrow. If an escrow cannot be completed, the parties must agree to 
the release of funds (less costs and fees). Ifa party refuses to agree to the release of 
funds when there is not a good-faith dispute as to who is entitled to the funds, that 
party can be liable for treble damages but not less than $100 or more than $1,000 
(CC1057.3(b)). A buyer’s deposit may be released only if the parties agree. The 
matter is settled in arbitration or a judgment is rendered regarding the dispute. 


Terms Used in Escrow Transactions 


Recurring costs. Impound account costs for taxes and insurance are called 
recurring costs. 


Impound account. When a real estate loan is made, monthly payments for 
taxes and fire insurance often are required. The lender estimates the funds needed 
for taxes and insurance, which vary from year to year. These funds are placed in a 
special reserve trust fund called an impound account. When the sale of the prop- 
erty is final and the loan is paid off, the seller is entitled to the unused portion of 
the impound account, as well as any interest earned. 


Beneficiary statement. If an existing loan is to be paid or assumed by the 
buyer, the escrow agent will obtain a beneficiary statement showing the exact 
balance due from the one holding the deed of trust. 


Demand statement. The demand statement indicates the amount due to 
the lender from escrow if the loan is to be paid off. It could include a prepayment 
penalty. (It is different from the beneficiary statement, which shows balance and 
condition of loan.) 


Reconveyance. Ifthe seller has a loan that is not being assumed by the buyer, 
the loan must be paid off to clear the title. The seller instructs the escrow agent to 
pay off the loan, for which the seller receives a deed of reconveyance. A reconvey- 
ance fee is charged the seller for this service. The sum due the lender is entered in 
the seller’s escrow instructions as an estimate. The total figure will not be known 
until the final computations are made by the escrow officer at the time of closing. 


Closing costs. The sum that the seller and the buyer have to pay beyond the 
purchase price is called the closing costs. Closing costs consist of fees charged for 
the mortgage loan, title insurance, escrow services, reconveyances, recording of 
documents, and transfer tax, among others. Amounts vary, depending on the par- 
ticular locale involved and the price of the property. Figure 13.3 shows a sample 
of the customary seller’s closing costs, but these costs vary regionally. Costs also 
vary, not only from area to area but also from institution to institution within an 
area. Some costs change with fluctuations in the economy. Figure 13.4 lists those 
items that are the buyer’s responsibility. 


24/05/22 10:06 AM 


EQA 


FIGURE 13.3: 


13_CA_RE_Practice_U13.indd 447 


FINAL PAGES -aeQ aptara | 


Unit 13 Escrow and Title Insurance 447 


As indicated in these lists, certain costs are customarily charged to the buyer and 
others to the seller. However, the two parties may agree to share some costs. Who 
pays closing costs is a negotiable item, unless required by a government-backed 
loan. Adapt this division of charges to your area. For actual fees, obtain copies of 
fee schedules from an escrow or title company in your area. 


Closing Costs Customarily Paid by the Seller 


Legal Closing 


Owner's title policy 

Escrow services (generally shared by buyer and seller) 

Drawing deed 

Obtaining reconveyance deed 

Notary fees (typically, signing party pays to notarize) 

Recording reconveyance 

Documentary transfer tax (provided county and/or city has adopted this tax), $0.55 for 
each $500 or fractional part thereof (Check your local area for differences in rates and 
requirements for transfer taxes.) 

8. Other agreed charges 


NO) Oro ON 


Financial Closing 


1. Mortgage discounts (points) 

2. Appraisal charge for advance loan commitment 

3. Structural pest control report or structural repair (if any needed). Typically, inspections 
are paid for by the buyer, and the structural pest report is provided by seller. Buyer 
and seller may negotiate who pays for inspection fees. 

Interest on existing loan from last monthly payment to closing date 

Beneficiary statement (balance on existing loan) 

Loan payoff (first trust deed and/or any junior trust deed) 

Prepayment penalty 

Other agreed charges 


ONoas 


Adjustments between Seller and Buyer (depend on closing or other date agreed on) 


1 Pay any tax arrears in full 

2. Pay any improvement assessment arrears (assessment may have to be paid in full) 

3. Pay any other liens or judgments necessary to pass clear title 

4. Pay broker's commission 

5. Reimburse buyer for prepaid rents and deposits and adjust taxes, insurance, and 
interest as required 

6. Occupancy adjustments 


Source: California Department of Real Estate Reference Book, 1989-1990 Edition. 
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Closing Costs Customarily Paid by the Buyer 


Legal Closing 


Standard or owners policy in some areas (usually a negotiable charge) 
ALTA policy and inspection fee, if ordered 

Escrow services (generally shared by buyer and seller) 

Drawing second mortgage (if used) 

Notary fee (typically, signing party pays to notarize) 

Recording deed (person receiving deed pays to record) 

Other agreed charges 


D Ooi BON: = 


Financial Closing 


Loan origination fee 

Appraisal fee 

Credit report 

Drawing up note(s) and trust deed(s) 

Notary fees 

Recording trust deed 

Tax agency fee 

Termite inspection fee (if Section 2) 

Interest on new loan (from date of closing until first monthly payment due) 
10. Assumption fee 

11. Other agreed charges 

12. New fire insurance premium one year prepaid, if applicable 
13. For new FHA-insured loan, mortgage insurance premium 


ONO oe N = 


© 


Adjustments between Seller and Buyer (depend on closing or other date agreed on) 


Reimburse seller for prepaid taxes 

Reimburse seller for prepaid insurance 

Reimburse seller for prepaid improvement assessment 

Reimburse seller for prepaid impounds (in case buyer is assuming an existing loan) 
Other occupancy adjustments 


Oi GN 


Reserves (Impounds) Limitations by Real Estate Settlement Procedures Act 
(RESPA)—Variations 


1. Any variation from custom in closing a transaction should be agreed on in advance. 
Some times through sheer bargaining power one party can demand relief from and be 
relieved of all or some of the customary charges and offsets generally assessed. The 
financial aspects of each transaction differ and should always be negotiated by the 
parties. 

2. Accruals: Unless agreed on in advance, interest-bearing debts are accrued up to date 
of settlement and constitute a charge against the seller. 


Source: California Department of Real Estate Reference Book, 1989-1990 Edition. 


Prorations 


The adjustment and distribution of costs to be shared by buyer and seller is called 
proration. Costs typically prorated include interest, taxes, insurance, and in the 
event that income property is involved, prepaid rents. Costs are prorated in escrow 
as of the closing of escrow or an agreed-upon date. Who is responsible for the day 
of closing may vary by local custom, although this can be changed by agreement. 
Generally, the buyer is responsible for the day of closing. Proration of taxes in 
California is generally based on a 30-day month and a 360-day year, known as 
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a banker’s year. In some other states, proration is based on the actual number of 
days. Mortgage interest is charged on a true per diem basis and is not rounded to 
a 30-day month. 


Property taxes. Property taxes are levied annually (July 1 to June 30 is the 
tax year) and are paid in two installments. Taxes often require proration. If, for 
example, the sellers had paid the first installment of a given year’s taxes but com- 
pleted the sale before that tax period was over, they would receive a credit for the 
remainder of that period’s taxes. If, on the other hand, the sellers retained the 
property through part of the second tax period but had not yet paid taxes for that 
period, the amount due would be prorated between the sellers and the buyers, with 
the sellers having to pay for the portion of the tax period during which they still 
owned the property. 


Insurance. Fire insurance is normally paid for one year in advance. If the 
buyer assumes a fire insurance policy that has not yet expired, the seller is entitled 
to a prorated refund of the unused premium. (Assumption may not be allowed 
since insurance is a personal contract.) 


Interest. Ifa loan of record is being taken over by the buyer, interest will be 
prorated between buyer and seller. Because interest is normally paid in arrears, if 
a closing is set for the 15th of the month and the buyer assumes a loan with pay- 
ments due on the Ist of the month, the seller owes the buyer for one-half-month’s 
interest. 


Rents. Prepaid rents will be prorated in cases involving income-producing 
properties. Rents are generally prorated on an actual day basis (calendar year) 
using 365 or 366 days. 


Closing Disclosure 


Procedure for closing disclosure. At a closing, separate statements are 
issued for the buyer and the seller. Each settlement sheet includes debits (amounts 
owed) and credits (amounts entitled to receive). In contrast to usual account- 
ing procedures, on the seller’s settlement sheet all the credits to the seller are 
added (selling price of the property, prorations, etc.). Any debits owed by the 
seller are then totaled and deducted from the credits. The difference is entered as 
a cash credit (usually) to the seller, and the escrow agent forwards a check for this 
amount at the close of escrow. 


On the buyer’s settlement sheet, the buyer is charged (debited) with the purchase 
price of the property. The loans the buyer has obtained are credited to the buyer. 
Cash is credited, prorations may be debited or credited (as the case warrants), and 
escrow fees and closing costs are debited. The difference between the total debits 
and credits usually is required in cash by the escrow agent. The cash payment into 
escrow becomes an additional credit and forces the account to balance. Because 
of the forced balances, the totals on the buyers’ and sellers’ statements will be dif- 
ferent from each other and from the purchase price. 
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A broker can act as an 
unlicensed escrow agent only 


if the broker is a principal or 
represents the buyer or the 
seller. 
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Dodd-Frank simplified closing disclosure requirements of the Truth in Lending 
Act and RESPA. The Closing Disclosure includes a detailed accounting of the 
mortgage transaction, including a breakdown of closing costs paid by the buyer, 
the seller and others. The new closing form replaces the HUD-1 Settlement State- 
ment. The Closing Disclosure form must be in the hands of the borrower at least 
three business days before closing. A copy must also be provided to the seller no 
later than the day of closing. 


If information on the closing statement becomes inaccurate before closing, a 
corrected statement must be provided at least one business day before closing. 
Material changes requiring corrections include 


E changes in the type of loan, 
E adifference in the APR, and 


E addition of a prepayment penalty. 


Broker’s Added Responsibility 


Despite the care taken in escrow, mistakes can be made. The real estate broker’s 
final duties are to meet with the buyers or the sellers and explain the closing state- 
ment, to help them understand all charges and credits on the statement, and to 
verify that they have received the correct amount from escrow or paid the correct 
amount into escrow. 


IRS reporting. Cash payments of over $10,000 must be reported to the IRS 
on IRS Form 8300. Gross proceeds to the seller are reported on IRS Form 1099S. 


When Is Escrow Complete? 
Escrow is complete when the following actions have been taken: 


HM The escrow officer sends the deed and deeds of trust to the recorder’s office to be 
recorded. This offers protection of the title to the buyer and of the lien to the lender. 
The broker’s responsibility is to confirm the recordation and inform the clients. 


Œ The escrow agent sends to the seller and the buyer the closing statements showing 
the disbursement of funds. 


M The escrow agent forwards the title policy, assuring the buyer of marketable title, 
except for certain items; the agent sends the original copy to the buyer. 
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Closing Information 


Transaction Information 
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This form is a statement of final loan terms and closing costs. Compare this 


document with your Loan Estimate. 
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Date Issued 4/15/2013 Borrower Michael Jones and Mary Stone Loan Term 30 years 
Closing Date 4/15/2013 123 Anywhere Street Purpose Purchase 
Disbursement Date 4/15/2013 Anytown, ST 12345 Product Fixed Rate 
Settlement Agent Epsilon Title Co. Seller Steve Cole and Amy Doe 
File # 12-3456 321 Somewhere Drive Loan Type KX Conventional OFHA 
Property 456 Somewhere Ave Anytown, ST 12345 VA O_ 
Anytown, ST 12345 Lender Ficus Bank Loan ID # 123456789 
Sale Price $180,000 MIC # 000654321 
oan Te Can this amount increase after closing? 
Loan Amount $162,000 NO 
Interest Rate 3.875% NO 
Monthly Principal & Interest $761 78 NO 
See Projected Payments below for your 
Estimated Total Monthly Payment 
Does the loan have these features? 
Prepayment Penalty YES -As high as $3,240 if you pay off the loan during the 
first 2 years 
Balloon Payment NO 
Projected P 
Payment Calculation Years 1-7 Years 8-30 
Principal & Interest $761.78 $761.78 
Mortgage Insurance + 82.35 + — 
Estimated Escrow + 206.13 + 206.13 
Amount can increase over time 
Estimated Total 
O Paadi $1,050.26 $967.91 
This estimate includes In escrow? 
Estimated Taxes, Insurance X| Property Taxes YES 
& Assessments ; $356.13 x) Homeowner's Insurance YES 
Amount can increase over time amonth x] Other: Homeowner's Association Dues NO 
See page 4 for details See Escrow Account on page 4 for details. You must pay for other property 
costs separately. 
O O e 
Closing Costs $9,71 2.10 Includes $4,694.05 in Loan Costs + $5,018.05 in Other Costs - $0 
in Lender Credits. See page 2 for details. 
Cash to Close $ 14,147.26 Includes Closing Costs. See Calculating Cash to Close on page 3 for details. 


CLOSING DISCLOSURE 
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FIGURE 13.5: Closing Disclosure (continued) 


Closing Cost Details 
Borrower-Paid Seller-Paid Paid by 

AtClosing Before Closing AtClosing Before Closing Crs 
A. Origination Charges $1,802.00 

01 0.25 % of Loan Amount (Points) $405.00 

02 Application Fee $300.00 

03 Underwriting Fee $1,097.00 

04 

05 

06 

07 

08 

B. Services Borrower Did Not Shop For $236.55 

01 Appraisal Fee to John Smith Appraisers Inc. $405.00 
02 Credit Report Fee to Information Inc. $29.80 

03 Flood Determination Fee to Info Co. $20.00 

04 Flood Monitoring Fee to Info Co. $31.75 

05 Tax Monitoring Fee to Info Co. $75.00 

06 Tax Status Research Fee to Info Co. $80.00 

07 

08 

09 

10 

C. Services Borrower Did Shop For $2,655.50 

01 Pest Inspection Fee to Pests Co. $120.50 

02 Survey Fee to Surveys Co. $85.00 

03 Title - Insurance Binder to Epsilon Title Co. $650.00 

04 Title - Lender’s Title Insurance to Epsilon Title Co. $500.00 

05 Title - Settlement Agent Fee to Epsilon Title Co. $500.00 

06 Title - Title Search to Epsilon Title Co. $800.00 

07 

08 

D. TOTAL LOAN COSTS (Borrower-Paid) $4,694.05 

Loan Costs Subtotals (A + B + C) $4,664.25 $29.80 | 
E. Taxes and Other Government Fees $85.00 | 
01 Recording Fees Deed: $40.00 Mortgage: $45.00 $85.00 

02 Transfer Tax to Any State $950.00 

F. Prepaids $2,120.80 

01 Homeowner's Insurance Premium (12 mo.) to Insurance Co. $1,209.96 

02 Mortgage Insurance Premium( mo.) 

03 Prepaid Interest ($17.44 per day from 4/15/13 to 5/1/13) $279.04 

04 Property Taxes ( 6 mo.) to Any County USA $631.80 

05 

G. Initial Escrow Payment at Closing $412.25 

01 Homeowner's Insurance $100.83 per month for 2 mo. $201.66 

02 Mortgage Insurance per month for mo. 

03 Property Taxes $105.30 per month for 2 mo. $210.60 

04 

05 

06 

07 

08 Aggregate Adjustment - 0.01 

H. Other $2,400.00 | 

01 HOA Capital Contribution to HOA Acre Inc. $500.00 | 
02 HOA Processing Fee to HOA Acre Inc. | $150.00 | | 
03 Home Inspection Fee to Engineers Inc. | $750.00 | $750.00 | 
04 Home Warranty Fee to XYZ Warranty Inc. | | $450.00 | 
05 Real Estate Commission to Alpha Real Estate Broker | | $5,700.00 | 
06 Real Estate Commission to Omega Real Estate Broker | | $5,700.00 | 
07 Title - Owner's Title Insurance (optional) to Epsilon Title Co. | $1,000.00 | | 
08 

1. TOTAL OTHER COSTS (Borrower-Paid) $5,018.05 

Other Costs Subtotals (E + F + G + H) $5,018.05 | | 
J. TOTAL CLOSING COSTS (Borrower-Paid) $9,712.10 

Closing Costs Subtotals (D + I) $9,682.30 $29.80 $12,800.00 $750.00 $405.00 
Lender Credits 


CLOSING DISCLOSURE 
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g Ca o Close Use this table to see what has changed from your Loan Estimate. 


Loan Estimate Final 

Total Closing Costs (J) $8,054.00 $9,712.10 
Closing Costs Paid Before Closing $0 - $29.80 
Closing Costs Financed 

(Paid from your Loan Amount) $0 $0 
Down Payment/Funds from Borrower $18,000.00 $18,000.00 
Deposit - $10,000.00 - $10,000.00 | 
Funds for Borrower $0 $0 
Seller Credits $0 - $2,500.00 
Adjustments and Other Credits $0 - $1,035.04 | 
Cash to Close $16,054.00 $14,147.26 | 


| Did this change? 


YES - See Total Loan Costs (D) and Total Other Costs (1) 
YES -You paid these Closing Costs before closing 


NO 

NO 

NO 

NO 

YES -See Seller Credits in Section L 
YES -See details in Sections K and L 


Summaries of Transactions Use this table to see a summary of your transaction. 


BORROWER’S TRANSACTION SELLER’S TRANSACTION 
K. Due from Borrower at Closing $189,762.30 M. Due to Seller at Closing $180,080.00 
01 Sale Price of Property $180,000.00 01 Sale Price of Property $180,000.00 
02 Sale Price of Any Personal Property Included in Sale 02 Sale Price of Any Personal Property Included in Sale 
03 Closing Costs Paid at Closing (J) $9,682.30 03 
04 04 
Adjustments 05 
05 06 
06 07 
07 08 
Adjustments for Items Paid by Seller in Advance Adjustments for Items Paid by Seller in Advance 
08 City/Town Taxes to 09 City/Town Taxes to 
09 County Taxes to 10 County Taxes to 
10 Assessments to 11 Assessments to 
11 HOA Dues 4/15/13 to 4/30/13 $80.00 12 HOA Dues 4/15/13 to 4/30/13 $80.00 
12 13 
13 14 
14 15 
15 16 
L. Paid Already by or on Behalf of Borrower at Closing $175,615.04 N. Due from Seller at Closing $115,665.04 
01 Deposit $10,000.00 01 Excess Deposit 
02 Loan Amount $162,000.00 02 Closing Costs Paid at Closing (J) $12,800.00 
03 Existing Loan(s) Assumed or Taken Subject to 03 Existing Loan(s) Assumed or Taken Subject to 
04 04 Payoff of First Mortgage Loan $100,000.00 
05 Seller Credit $2,500.00 05 Payoff of Second Mortgage Loan 
Other Credits 06 
06 Rebate from Epsilon Title Co. $750.00 07 
07 08 Seller Credit $2,500.00 
Adjustments 09 
08 0 
09 1 
10 2 
11 3 
Adjustments for Items Unpaid by Seller Adjustments for Items Unpaid by Seller 
12 City/Town Taxes 1/1/13 to 4/14/13 $365.04 4 City/Town Taxes 1/1/13 to 4/14/13 $365.04 
3 County Taxes to 5 County Taxes to 
14 Assessments to 6 Assessments to 
5 = 
16 18 
7 9 
CALCULATION CALCULATION 
Total Due from Borrower at Closing (K) $189,762.30 Total Due to Seller at Closing (M) $180,080.00 
Total Paid Already by or on Behalf of Borrower at Closing (L) - $175,615.04 Total Due from Seller at Closing (N) — $115,665.04 
Cash to Close [X] From L] To Borrower $14,147.26 Cash From [X] To Seller $64,414.96 


CLOSING DISCLOSURE 
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FIGURE 13.5: Closing Disclosure (continued) 


Additional Information About This Loan 


Loan Disclosures 


FINAL PAGES 


Assumption 
If you sell or transfer this property to another person, your lender 


will allow, under certain conditions, this person to assume this 
loan on the original terms. 


X| will not allow assumption of this loan on the original terms. 


Demand Feature 
Your loan 


has a demand feature, which permits your lender to require early 
repayment of the loan. You should review your note for details. 


X] does not have a demand feature. 


Late Payment 
If your payment is more than 15 days late, your lender will charge a 
late fee of 5% of the monthly principal and interest payment. 


Negative Amortization (Increase in Loan Amount) 

Under your loan terms, you 

are scheduled to make monthly payments that do not pay all of 
the interest due that month. As a result, your loan amount will 
increase (negatively amortize), and your loan amount will likely 
become larger than your original loan amount. Increases in your 
loan amount lower the equity you have in this property. 


may have monthly payments that do not pay all of the interest 
due that month. If you do, your loan amount will increase 
(negatively amortize), and, as a result, your loan amount may 
become larger than your original loan amount. Increases in your 
loan amount lower the equity you have in this property. 


X| do not have a negative amortization feature. 


Partial Payments 
Your lender 


Ix] may accept payments that are less than the full amount due 
(partial payments) and apply them to your loan. 


may hold them in a separate account until you pay the rest of the 
payment, and then apply the full payment to your loan. 


does not accept any partial payments. 
If this loan is sold, your new lender may have a different policy. 


Security Interest 
You are granting a security interest in 


456 Somewhere Ave., Anytown, ST 12345 


You may lose this property if you do not make your payments or 
satisfy other obligations for this loan. 


CLOSING DISCLOSURE 
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Escrow Account 

For now, your loan 

IX] will have an escrow account (also called an “impound” or “trust” 
account) to pay the property costs listed below. Without an escrow 
account, you would pay them directly, possibly in one or two large 
payments a year. Your lender may be liable for penalties and interest 
for failing to make a payment. 


Escrow 

Escrowed $2,473.56 | Estimated total amount over year 1 for 
Property Costs your escrowed property costs: 

over Year 1 Homeowner's Insurance 


Property Taxes 


Non-Escrowed $1,800.00 | Estimated total amount over year 1 for 
Property Costs your non-escrowed property costs: 
over Year 1 Homeowner's Association Dues 

You may have other property costs. 
Initial Escrow $412.25 | A cushion for the escrow account you 
Payment pay at closing. See Section G on page 2. 
Monthly Escrow $206.13 | The amount included in your total 


Payment monthly payment. 


will not have an escrow account because Ll] you declined it L] your 
lender does not offer one. You must directly pay your property 
costs, such as taxes and homeowner's insurance. Contact your 
lender to ask if your loan can have an escrow account. 


No Escrow 

Estimated Estimated total amount over year 1. You 
Property Costs must pay these costs directly, possibly 
over Year 1 in one or two large payments a year. 
Escrow Waiver Fee 


In the future, 

Your property costs may change and, as a result, your escrow pay- 
ment may change. You may be able to cancel your escrow account, 
but if you do, you must pay your property costs directly. If you fail 

to pay your property taxes, your state or local government may (1) 
impose fines and penalties or (2) place a tax lien on this property. If 
you fail to pay any of your property costs, your lender may (1) add 
the amounts to your loan balance, (2) add an escrow account to your 
loan, or (3) require you to pay for property insurance that the lender 
buys on your behalf, which likely would cost more and provide fewer 
benefits than what you could buy on your own. 
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FIGURE 13.5: Closing Disclosure (continued) 


Loan Calculations 


Total of Payments. Total you will have paid after 
you make all payments of principal, interest, 


mortgage insurance, and loan costs, as scheduled. $285,803.36 


Finance Charge. The dollar amount the loan will 


cost you. $118,830.27 


Amount Financed. The loan amount available after 


paying your upfront finance charge. $162,000.00 


Annual Percentage Rate (APR). Your costs over 
the loan term expressed as a rate. This is not your 


interest rate. 4.174% 


Total Interest Percentage (TIP). The total amount 
of interest that you will pay over the loan term as a 


percentage of your loan amount. 69.46% 


Questions? If you have questions about the 

loan terms or costs on this form, use the contact 
information below. To get more information 

or make a complaint, contact the Consumer 
Financial Protection Bureau at 
www.consumerfinance.gov/mortgage-closing 


FINAL PAGES 
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Other Disclosures 


Appraisal 

If the property was appraised for your loan, your lender is required to 
give you a copy at no additional cost at least 3 days before closing. 

If you have not yet received it, please contact your lender at the 
information listed below. 


Contract Details 
See your note and security instrument for information about 
+ what happens if you fail to make your payments, 
. what is a default on the loan, 
+ situations in which your lender can require early repayment of the 
loan, and 
+ the rules for making payments before they are due. 


Liability after Foreclosure 

f your lender forecloses on this property and the foreclosure does not 
cover the amount of unpaid balance on this loan, 

X] state law may protect you from liability for the unpaid balance. If you 
refinance or take on any additional debt on this property, you may 
lose this protection and have to pay any debt remaining even after 
foreclosure. You may want to consult a lawyer for more information. 


state law does not protect you from liability for the unpaid balance. 


Refinance 

Refinancing this loan will depend on your future financial situation, 
the property value, and market conditions. You may not be able to 
refinance this loan. 


Tax Deductions 

If you borrow more than this property is worth, the interest on the 
loan amount above this property's fair market value is not deductible 
from your federal income taxes. You should consult a tax advisor for 


ag aptara | 


Contact Information 


more information. 


Lender Mortgage Broker 

Name Ficus Bank 

Address 4321 Random Blvd. 
Somecity, ST 12340 

NMLS ID 

ST License ID 

Contact Joe Smith 

Contact NMLSID | 12345 

Contact 

ST License ID 

Email joesmith@ 
ficusbank.com 

Phone 123-456-7890 


Real Estate Broker 
(B) 


Omega Real Estate 
Broker Inc. 


789 Local Lane 
Sometown, ST 12345 


Z765416 


Samuel Green 


P16415 


sam@omegare.biz 


123-555-1717 


Real Estate Broker 
(S) 


Alpha Real Estate 
Broker Co. 


987 Suburb Ct. 
Someplace, ST 12340 


Z61456 
Joseph Cain 


P51461 


joe@alphare.biz 


321-555-7171 


Settlement Agent 
Epsilon Title Co. 
123 Commerce PI. 


Somecity, ST 12344 


Z61616 
Sarah Arnold 


PT1234 


sarah@ 
epsilontitle.com 


987-555-4321 


Confirm Receipt 


By signing, you are only confirming that you have received this form. You do not have to accept this loan because you have signed or received 


this form. 


Applicant Signature Date 


CLOSING DISCLOSURE 
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Co-Applicant Signature 


Date 
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TITLE INSURANCE 
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Liability of an Escrow 


Escrow could be held liable for its negligence or breach of duty. However, escrow 
companies do not have any duty to warn a party of possible fraud or point out any 
detrimental fact or risk of a transaction. If, however, the escrow was a broker, the 
broker would have these disclosure obligations. 


Title insurance insures the ownership of real property (land, buildings, and min- 
erals below the surface) against any unknown encumbrances and other items that 
may cloud the title. These are primarily claims that might be made by a third party 
against the property. Buyers are assured that a thorough search has been made of 
all public records affecting the property being purchased and that the buyers have 
a marketable title. 


Title insurance is paid for once, at the time title passes from one owner to another, 
and it remains in effect until the property is sold again, at which time title passes 
to the new owner. If a property owner dies, title insurance continues to protect 
the owner’s heirs. 


If a buyer does not elect to buy title insurance protection, that buyer is not pro- 
tected, even though a prior owner had title insurance. 


Both the lender and the buyer should benefit from and have title insurance—the 
buyer to ensure clear title, and thus protect her investment, and the lender to 
protect his interest in the property. 


It is now possible to obtain title insurance at significant savings online. Entitle 
Direct, www.entitledirect.com, is one such company. It is rated “A Prime” by 
Demotech, Inc., which rates insurer financial stability. 


The two basic types of policies are the California Land Title Association (CLTA) 
policy and the American Land Title Association (ALTA) policy. In 1987, the title 
insurance industry issued a new set of policies with new coverages and exclusions. 


Standard Policy 


The policy usually used by the buyer in California is the CLTA policy. This policy 
is called a standard policy. The standard policy of title insurance covers matters 
of record, if not specifically excluded from coverage, as well as specified risks not 
of record, such as the following: 


E Forgery 
E Lack of capacity of a grantor 


E Undisclosed spousal interests (a grantor who claimed to be single had a 
spouse with community property interests) 


E Failure of delivery of a prior deed 


E Federal estate tax liens 
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A standard CLTA policy 
protects the buyer as to 


matters of record and 
specified risks. 


While ALTA covers the 
United States, CLTA only 
covers California. An ALTA 


lender policy provides 
extended coverage to the 
lender, not the buyer. 
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m Deeds of a corporation whose charter has expired 


E Deeds of an agent whose capacity has terminated 


Excluded from coverage by a standard policy of title insurance are the following: 
E Defects known by the insured and not disclosed to the title insurer 


E Zoning (although a special endorsement is possible that a current use is 
authorized by current zoning) 


E Mining claims (filed in mining districts; legal descriptions are not required) 
E Taxes and assessments that are not yet liens 


E Easements and liens not a matter of record (such as prescriptive easements 
and rights to a mechanic’s lien) 


E Rights of parties in possession (unrecorded deeds, leases, options, etc.) 


E Matters not a matter of record that would be disclosed by checking the 
property (such as encroachment) 


E Matters that would be revealed by a correct survey 
mg Water rights 


E Reservations in government patents 


A title insurance policy may include an exception to a particular problem so that 
the policy will not cover a loss resulting from that problem. 


Generally, in southern California the seller pays for the standard policy of title 
insurance. In some northern California communities, the buyer pays for this cov- 
erage. Any agreement of the parties as to who pays takes precedence over local 
custom. 


ALTA Policy 


An ALTA extended policy is generally purchased for the benefit of the lender. 
The buyer pays for this lender protection. It ensures that the lender has a valid 
and enforceable lien, subject to only the exclusions from coverage noted in the 
exception schedule of the policy. It insures the lender for the amount of the loan, 
not the purchase price of the property. There are three basic ALTA policies— 
one deals with homes described by lot, block, and tract; one deals with homes 
described by either the metes-and-bounds or government survey system; and one 
deals with construction loans. 


The extended coverage lender policy protects the lender only, not the purchaser, 
from the risks covered. Buyers who desire extended protection must pay for that 
protection. An owner's policy that offers this extended protection is available. 
(Both CLTA and ALTA have homeowner extended coverage policies.) 
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In addition to the coverage offered by the standard policy, the extended coverage 
policy of title insurance includes the following: 


Unrecorded liens 
Off-record easements 


Rights of parties in physical possession, including tenants and buyers under 
unrecorded instruments 


Rights and claims that a correct survey or physical inspection would 
disclose 


Mining claims 
Water rights 


Lack of access 


Insurers might require a survey before they issue an extended coverage policy of 
title insurance. The extended coverage policy does not cover the following: 


Matters known by the insured but not conveyed to the insurer 
Government regulations, such as zoning 

Liens placed by the insured 

Eminent domain 


Violations of the map act 


The coverage of standard and extended coverage policies can be seen in 


Figure 13.6. 


There are also special construction loan title insurance policies, policies that 
guarantee trustee sales, bankruptcy guarantees, boundary line agreement guar- 
antees, and special policies for unimproved land. California Title Company 
publishes a summary of California endorsement to title policies. Information 
on the endorsements offered can be obtained from California Title Company at 
www.caltitle.com. 
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FIGURE 13.6: Owner’s Title Insurance Policy 


The preliminary title 


report does not provide any 
insurance. 
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Standard Coverage 

Defects found in public records 
Forged documents 
Incompetent grantors 

Incorrect marital statements 
Improperly delivered deeds 


CB NS 


Extended Coverage 


4 


Standard Coverage plus defects discoverable through: 

2. Property inspection, including unrecorded rights of persons in possession 
3. Examination of survey 

4. Unrecorded liens not known of by policyholder 


Not Covered by Either Policy 


4 


Defects and liens listed in policy 
2. Defects known to buyer 
3. Changes in land use brought about by zoning ordinances 


The premiums paid reflect the work that goes into the issuance of a title policy, not the 
amount paid in claims. Typically, less than 5% of premium dollars is paid out by a title 
insurer in claims. 


Preliminary Title Report 


Before a policy of title insurance is issued, the issuer issues a preliminary title 
report. This report is designed to provide an interim response to an application 
for title insurance. It is also intended to facilitate the issuance of a particular type 
of policy. The preliminary report identifies the title to the estate or interest in the 
prescribed land. It also contains a list of the defects, liens, encumbrances, and 
restrictions that would be excluded from coverage if the requested policy were to 
be issued as of the date of the report. 


Licensees often will obtain a copy of the preliminary report in order to discuss the 
matters set forth in it with their clients. Thus, a preliminary report provides the 
opportunity to seek the removal of items referenced in the report that are unac- 
ceptable to the prospective insured. Such arrangements can be made with the 
assistance of the escrow office. 


Preliminary reports are one of the steps in the risk elimination process. Risk elimi- 
nation includes the maintenance and collection of title records (known as the 
title plant), the searching and examination of the records, and the underwriting 
standards of each title insurance company. 
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SUMMARY 
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The preliminary report does not necessarily show the condition of the title; it 
merely reports the current vesting of title and the items the title company will 
exclude from coverage if the policy should be issued later. The elements of this 
definition are threefold: 


1. A preliminary report is an offer. 
It is not an abstract of title reporting a complete chain of title. 


3. It is a statement of the terms and conditions of the offer to issue a title 
policy. 


The title insurer customarily makes a last-minute check to ensure there are no 
new recordings concerning a property’s title before issuing its policy of insurance. 


Policy Interpretation 


Title insurance policies are interpreted in accordance with the reasonable expecta- 
tions of the insured. In the event of ambiguities, they normally would be resolved 
against the insurer. 


Rebate Law (RESPA) 


Title insurance companies are precluded by law from providing kickbacks to bro- 
kers for referral of business. They must charge brokers the same as other customers 
and make a sincere effort to collect any premiums due. The rebate law extends to 
escrows, as well as to title insurers. Besides being grounds for disciplinary action, 
receiving a rebate from a title insurer is considered commercial bribery and could 
subject a licensee to up to one year in jail and a $10,000 fine for each transaction. 


An escrow is a third-party stakeholder who receives and disburses documents and 
funds in a real property transaction. The escrow is usually selected by the buyer 
and the seller in the purchase agreement. The escrow cannot be completed until 
all conditions are met. The escrow basically has agency duties to both buyer and 
seller. There may be duties to a lender as well. The broker is not a party to the 
escrow, and the escrow agent has no duty to obey instructions of the broker after 
the escrow instructions have been signed. 


Escrows must be corporations and licensed as escrow. An exception is that a bro- 
ker can act as an escrow without a license if the broker was a principal to the 
transaction or represented either the buyer or the seller. Aside from the broker, 
the lender, and attorney exemptions, an escrow must be a corporation and must 
meet strict licensing requirements. 


An escrow is opened with the parties signing escrow instructions. A valid escrow 
consists of a signed agreement and conditional delivery of transfer documents to 
the escrow. The delivery is conditioned on the buyer’s fully meeting obligations. 
Once escrow instructions have been signed by both buyer and seller, any change 
to the instructions requires the signatures of both buyer and seller. 
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When the escrow disburses funds and records the deed, the escrow is considered 
closed. A Closing Disclosure is issued by the escrow showing the debits and the 
credits of the transaction. Rents, taxes, interest, and insurance are likely to be 
prorated by the escrow. Proration is based on a 30-day month and a 360-day year. 
After escrow closes, the broker should make certain the client fully understands 
the disclosure statement. 


Escrow companies are liable for their negligence, but they are not liable for fail- 
ure to warn a party of possible fraud or to point out a detrimental fact or risk of a 
transaction. 


An abstract shows only the recorded history of a property. A title opinion based 
on an abstract does not reveal defects such as forgery, lack of capacity, unknown 
spousal interests, and so forth. These and other risks are covered by a standard 
policy of title insurance, which also covers risks of record. Greater coverage for 
lenders can be obtained with an ALTA extended coverage policy. If buyers want 
this protection for themselves, they have to buy an extended coverage owners 
policy. 


The preliminary title report is an offer to insure and does not give the buyer any 
protection unless a policy of title insurance is purchased. There are special title 
insurance policies for specific needs. 


The rebate law prohibits title insurance carriers and escrows from rebating fees for 
referrals or otherwise providing special advantages or deals to brokers. 


CLASS DISCUSSION TOPICS 
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1. Which offices and developments in your area handle their own escrows? 


Why? 


2. In your area, are escrow instructions separate for buyer and seller or are 
the instructions a single agreement? 


3. What are typical escrow costs for the sale of a $600,000 residence in your 
area? 


4. What does it cost for a standard policy of title insurance for a $600,000 
home in your area? 


5. What does it cost for a $600,000 extended coverage policy of title insur- 
ance for lender protection? 


6. How does a preliminary title report differ from a property profile pro- 
vided by a title insurer? 


7. Bring to class one current-events article dealing with some aspect of real 
estate practice for class discussion. 
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UNIT QUIZ 

1. A broker can act as an escrow when the broker 
a. represents the buyer in the transaction. 
b. represents the seller in the transaction. 
c. is a principal in the transaction. 
d. is any of these. 

2. An escrow company is prohibited from 
a. paying referral fees to anyone other than an employee of the escrow 

company. 

b. bonding employees. 
c. both of these. 
d. neither of these. 

3. To determine the balance due on a loan, escrow requests 
a. a closing statement. 
b. a beneficiary statement. 
c. areconveyance. 
d. an impound statement. 

4. | Which is a debit to the seller on a seller’s closing statement? 
a. Selling price 
b. Prepaid taxes 
c. First trust deed to be assumed by buyer 
d. All of these 


FINAL PAGES 


5. Which is a credit to the buyer on the buyer’s closing statement? 


a. Purchase price 
b. Escrow costs 
c. Title insurance 
d. First trust deed assumed 
6. An escrow company has a legal duty to 
a. warn parties if the escrow knows of possible fraud. 
b. suggest changes when one party is not being adequately protected. 
c. do both of these. 
d. do neither of these. 
7. A standard policy of title insurance is used to show 
a. that there are no encumbrances against a property. 
b. that the seller has a marketable title. 
c. both of these. 
d. neither of these. 
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Which of the following is covered by the CLTA standard policy of title 
insurance? 

a. Easements not a matter of public record 

b. Rights of a party in possession 

c. Unknown spousal interests 

d. Encroachment 


Which is NOT covered by an ALTA extended coverage policy of title 
insurance? 

a. Mining claims 

b. Liens placed by the insured 

c. Water rights 

d. Off-record easement 


Title insurance companies may 

a. give rebates to brokers for referrals. 

b. give brokers preferential rates on their own purchases. 

c. charge brokers the same as others but make no effort to collect. 
d. do none of these. 
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TAXATION 


LEARNING OBJECTIVES 


KEY TERMS 
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When you have completed this unit, you will be able to 


E explain why taxes play an important role in real estate ownership and 


investment; 


E describe statutory exemptions on property taxation; and 


E understand tax shelters, probate, and living trusts. 


acquisition indebtedness 

adjusted basis 

ad valorem taxes 

basis 

boot 

capital gain 

capital loss 

deferred gain 

depreciable basis 

depreciation 

entity rule 

equity indebtedness 

estate tax 

excluded gain 

Foreign Investment in 
Real Property Tax Act 


home improvements 

homeowner's exemption 

installment sale 

investment property rule 

like-kind rule 

living trust 

no-choice rule 

no-loss rule 

original basis 

primary personal 
residence 

probate 

Proposition 13 

Proposition 58 

Proposition 60 

Proposition 90 


realized gain 
recognized gain 
reverse exchange 
sale-leaseback 
special assessments 
stepped-up basis 
supplemental tax bill 
tax-deferred exchange 
1031 exchange 
Urban Agriculture 
Incentive Zone Act 
veteran’s exemption 
Williamson Act 
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REAL PROPERTY TAXES 


Real property taxes are based 
on value. 
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Real property taxes are ad valorem taxes. Ad valorem is a Latin expression that 
means “according to value.” Real estate tax rates are a percentage of the property’s 
“full cash value.” The concept is not new; throughout history, people’s wealth has 
been determined largely by the amount of real property they own. Landowners 
almost always have been taxed on the basis of their property holdings. Govern- 
ments favor real estate taxation because it is the one form of taxation that cannot 
be evaded. If a taxpayer fails to pay taxes, the levying body can foreclose on its tax 
lien to satisfy the taxpayer’s obligations. In the United States, property taxes are 
deductible on a homeowner’s income tax return. However, a $10,000 limit on the 
deduction applies to a combination of state income tax and property taxes. Spe- 
cial assessments for improvements generally are not considered a tax-deductible 
expense. They do, however, increase the cost basis. 


The levying of real property taxes profoundly affects the real estate market. If 
taxes are high, potential customers may hesitate to involve themselves with such 
an expense by purchasing property. On the positive side, revenues from prop- 
erty taxes are a vital source of government income on the local level, enabling 
local government to provide for the health, education, safety, and welfare of the 
citizenry. 


Real Property Tax Calendar 


Taxes are assessed and paid based on a fiscal year (July 1 through June 30). Taxes 
may be paid in two equal installments. The acronym NDFA (No Darn Fooling 
Around) is a memory tool for understanding the dates of these two payments: 


N — November 1, first installment due 

D — December 10, first installment becomes delinquent 

F — February 1, second installment due 

A — April 10, second installment becomes delinquent 
Billing 


If taxes are to be paid through a lending agency, the county sends a tax bill to that 
agency and a copy of it to the owner. The owner’s copy states that it is for informa- 
tion only. If the owner is to pay the taxes, the original bill is sent directly to the 
owner for payment. The tax bill includes any special assessments. Unpaid taxes 
become delinquent, and a penalty is charged even if the taxpayer never received 
a notice of taxes due. It is the taxpayer's responsibility to make sure that tax pay- 
ment deadlines are met. 


Figure 14.1 shows a sample tax bill. 
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FIGURE 14.1: 


Property Data: 752250035 LOT 41 MB 275/097 TR 28926 
Address: 12345 ADAMS STREET PALM SPRINGS CA 92262 
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28185 
Go paperless with our new E-Billing feature! Just visit our website, click 
receive future tax bills on this assessment number via email. Your 


Typical California Tax Bill 


A typical California tax bill includes the following information: 


An identifying parcel number, with reference to the map page and property number 
or other description 


A breakdown between land assessments and improvement assessments 
Tax exemptions such as homeowner’s exemption 

A breakdown of the bonded indebtedness or special assessments 

The full amount of the tax 


Itemized or perhaps separate payment cards with the full tax equally divided into first 
and second installments 
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The supplemental tax 
bill covers the difference 
between the seller’s assessed 


valuation and the new 
valuation based on the sales 
price. 
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Supplemental tax bill. A recent homebuyer may come into an agent’s office 
and say, “I paid my property tax, and a month later I received a new assessment 
for almost the same amount. How much are my taxes on this property?” Before 
the property is purchased, the agent should explain to buyers that in the first year 
of ownership, they will receive two or three tax bills: the regular tax bill and one 
or two supplemental tax bills. Supplemental tax bills are issued because property 
is reassessed as of the sale date. A change of ownership statement must be filed in 
the county assessor’s office within 45 days of the transfer. The sale will generally 
trigger a reassessment. 


Property taxes are billed and paid for the fiscal year of July 1 through June 30. 
When a buyer purchases a new home, it takes time to notify the tax collector's 
office of the sale of property and for the tax collector's office to issue the new prop- 
erty tax bill based on the new assessed value. The county assessor is directed to put 
new values on a supplemental assessment roll from the completion date of con- 
struction or the change of ownership date (for example, a sale). If the new value 
is higher than the current assessed value, a supplemental tax bill is sent to the 
property owner that reflects the higher valuation for the remainder of the tax year. 


EXAMPLE Mr. and Mrs. Newly Boute purchased a home on January 2 of 
this year for $300,000. Assume no bond issues or assessment other than the 
basic levy of 1%. The new property tax will be $3,000 (1% of $300,000). The old 
assessment on the home was $100,000. Therefore, the property tax on the home 
was $1,000 for the fiscal year from July 1 of last year to June 30 of this year. So, 
when the Boutes purchased their home, their tax bill for the second installment 
of the fiscal year would be $500 (half of $1,000) due February and delinquent 
April 10, which is the old bill. The Boutes should be paying $1,500 on the new tax 
bill (half of $3,000). Because they paid $500 on the old bill, they will have to pay a 
supplemental tax bill of $1,000 ($1,500 — $500). See the following chart. 


FISCAL YEAR 


July 1 Last Year 


Jan. 1 This Year June 30 
Old $500 $500 
Assessed Value 
$100,000 x 0.01 = $1,000 
Property Tax 


New 
Assessed value 
$300,000 x 0.01 x 0.5 = $3,000 
($1,500 for 6 months) 
Property tax (for only half a year) $1,500 


Since they paid $500 
Supplemental bill will be for $1,000 $1,000 
Total paid for year $1,500 
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Special Assessments 


Cities, counties, and special districts may, by a two-thirds vote of the electors of 
the district, impose special taxes on such districts. These special assessments are 
levied for specified local improvements, such as streets, sewers, irrigation, drain- 
age, flood control, and special lighting. This voter-approved bonded indebtedness 
varies from county to county and within each county. 


Proposition 13 


Proposition 13 was enacted in 1978. It states that newly acquired real estate or 
new construction will be assessed according to the fair market value (FMV) and 
taxed at a maximum tax rate of 1% (called the basic levy). In addition, the assessed 
values of properties acquired before 1978 will be reduced to the amount shown on 
the 1975 tax roll. Because different areas of a county have different bond issues or 
special assessments for that particular area, additional monies up to 1% are added 
to the basic levy (Proposition 13), causing the tax rate for these areas to range 
from 1% to more than 2%, depending on the area. 


EXAMPLE Your client, Mr. Bior, purchased a home this year for $300,000. 
Because of Proposition 13, the property taxes will be $3,000 ($300,000 x 0.01). 
Mr. Bior’s area could have an additional assessment of 0.5%. Therefore, for his 
particular area, his property taxes could be $4,500 ($300,000 x 0.015). 


One additional aspect of Proposition 13 is that the assessment value may be 
increased by up to 2% each year, as long as the Consumer Price Index (CPI) is 
not exceeded. The CPI measures inflation. This 2% increase in the assessed value 
represents the maximum amount the county assessor may increase the property’s 
value each fiscal year. 


EXAMPLE Mr. Bior purchased a home for $300,000 and paid $4,500 
($300,000 x 0.015) in property taxes the first year. For the second year, the 
assessed value of the property will be $306,000 ($300,000 x 1.02). Presumably, 
the tax rate of 1.5% remains the same. Thus, Mr. Bior’s property tax bill will be 
$4,590 ($306,000 x 0.015) for the second year. The property tax bill can be cal- 
culated in the same manner for each subsequent year of ownership. 


One of the objectives of Proposition 13 is to keep property taxes as low as pos- 
sible. According to Proposition 13, certain transfers of title (such as a sale) will 
cause a reassessment of the property, which will increase the property taxes. Trans- 
fers changing the form of ownership (changing from joint tenancy to community 
property), creation of revocable living trusts, and cosigners for loan qualification 
and transfers of a principal residence from parent to child or child to parent are 
exempt from reassessment. 
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transfers without 


reassessment to a spouse or 


children. 


Proposition 60 allows 
homeowners over 55 years of 


age to transfer their assessed 
valuation to a new residence 
in the same county. 
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Proposition 58 


Proposition 58 provides that transfers of real property between spouses or domestic 
partners and transfers of the principal residence and the first $1,000,000 of other 
real property between parent and child are exempt from reassessment. The code 
defines a child as a natural child (any child born of the parents), any stepchild or 
spouse of that stepchild when the relationship of stepparent and stepchild exists, 
a son-in-law or daughter-in-law of the parent(s), or a child who was adopted by 
the age of 18. (Note that Proposition 193 subsequently extended the exemption 
from reassessment to persons who inherit property from a grandparent when both 
parents of the grandchild are deceased. The grandchild can therefore keep the 
grandparent’s assessment for property taxes.) 


To receive this exclusion, a claim must be filed with the county assessor. The claim 
must contain a written certification by the transferee made under penalty of per- 
jury that the transferee is a parent or child of the transferor. This statement must 
also state whether the property is the transferor’s principal residence. If the prop- 
erty is not the transferor’s principal residence and the full cash value of the real 
property transferred (the taxable value on the roll just prior to the date of transfer) 
exceeds the allowable exclusion ($1,000,000), the eligible transferee must specify 
the amount and allocation of the exclusion on the claim. The $1,000,000 exemp- 
tion can be doubled by both parents combining their $1,000,000 exemptions to 
transfer $2,000,000 in property to a child without an increase in tax assessment. To 
be eligible, the transferee child must make the property their principal residence. 


Proposition 19 


Proposition 19 limits prior propositions in that transfers to children and grand- 
children require they use the property as a residence. There is also a limitation on 
value transferred; assessed value plus $1,000,000. 


For property other than a residence, Proposition 19 removes the tax exemption. 


In general, Proposition 19 will encourage homeowners to move and should have 
a positive effect on the real estate marketplace. 


Proposition 60 


The purpose of Proposition 60 was to encourage older people to move to less- 
expensive housing without having to pay higher taxes because of reassessment on 
a new home. Proposition 60 provides that qualified homeowners aged 55 or over, 
as well as taxpayers who are severely and permanently disabled, may transfer the 
current base-year value of their present principal residence to a replacement (that 
is, sell their old home and buy a new home), with the following conditions: 


E Both properties must be in the same county. 


E The transferor must be at least 55 years old as of the date of transfer (sale). 
(If married, only one spouse needs to be at least 55 but must reside in the 
residence; if co-owners, only one co-owner needs to be at least 55 and must 
reside in the residence.) 
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E The original residence must be eligible for a homeowner’s exemption at 
the time of sale (transfer). 


m The new home must be of equal or lesser value than the old residence. 


E The law has been amended to allow taxpayers 55 or older to sell and pur- 
chase homes up to three times anywhere in California and take their tax 
benefit with them (Proposition 19). 


E Persons 55 or older whose homes were destroyed by wildfires or certain 
other natural disasters can purchase a replacement home of any value and 
blend their new taxable value with that of their former residence. 


Proposition 90 


Proposition 90 is an extension of Proposition 60. Proposition 60 limits the pur- 
chase of the new home to the same county. Proposition 90 allows the purchase of 
the new home in a different county in California. However, the county the home- 
owner is planning to move into may reject Proposition 90. The only counties that 
have accepted Proposition 90 are Alameda, Los Angeles, Orange, Santa Clara, 
San Diego, Riverside, San Bernardino, San Mateo, Eldorado and Ventura. To 
qualify, a homeowner must meet all the requirements for Proposition 60. 


Change-in-Ownership Statement 


Any person acquiring an interest in property subject to local taxation must notify 
the county assessor by filing a change-in-ownership statement within 90 days of the 
date of recording or, if the transfer is not recorded, within 90 days of the date 
of transfer. Failure to do so will result in a penalty. In practice, escrow typically 


handles this task. 


Exemptions 


Some of the numerous properties that are assessed are partially or wholly tax 
exempt. For example, many nonprofit charitable organizations, churches, all 
government, and several nonprofit educational institutions are entirely exempt. 
Other relief is available in various forms for homeowners, veterans, senior citizens, 
and renters. 


Homeowner’s exemption. Each residential property that is owner-occupied 
is entitled to an annual tax homeowner’s exemption of $7,000 from the “full cash 
value.” The homeowner needs to apply only once for this homeowner's exemp- 
tion if from year to year there is no change in the ownership of and residency on 
the property. A homeowner must have been the owner of record on or before 
January 1 (apply by February 15) and actually have occupied the property to 
claim this exemption for the upcoming tax year beginning July 1. A homeowner 
is allowed only one exemption at a time. Once this exemption has been filed, it 
remains in effect until terminated. The assessor must be notified of a termination, 
or an assessment plus 25% penalty may be made. 
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INCOME TAXES 


Real estate licensees should 
not advise a buyer or a seller 
as to income tax matters. 


Questions should be directed 
to an accountant or a tax 
attorney. 
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Veteran’s exemption. California’s war veterans may receive a $4,000 vet- 
eran’s exemption on the full cash value of their homes. Because it applies to low 
value property, the exemption has become meaningless. A totally disabled veteran 
or the veteran’s surviving spouse may be eligible for a $100,000 exemption. The 
exemption increases with inflation. The exemption increases to $150,000 for low- 
income, 100% disabled veterans. This exemption increases based on inflation. In 
2021, it was $221,304 for an exemption with a household income limit of $66,251. 


Senior citizen’s property tax postponement. Another form of relief is 
the senior citizen’s property tax postponement. Homeowners who are at least 62 years 
old with household income of $45,810 or less and who have a 40% home equity 
may be eligible to have the State of California pay all or part of the real property 
tax on their home. Persons of any age who are blind or totally disabled and meet 
the income requirement are also eligible. The taxes are postponed and not repaid 
until the property is sold or the claimant no longer occupies the property. The pro- 
gram was discontinued because of budgetary problems but was reinstated in 2016. 
Taxes are secured by a lien against the home in favor of the State of California. 


Lower assessment for agriculture. The Urban Agricultural Incentive 
Zone Act provides tax incentives for urban farms from 0.1 acre to 3 acres. The 
Williamson Act allows local governments to tax land based upon agriculture use 
rather than land value if the owner contracts to keep it in agriculture use for a 
specified period. 


Documentary transfer tax. Counties may adopt a documentary transfer tax 
of 55 cents for each $500 or fraction thereof of seller’s equity transferred. Cities in 
counties that have adopted the tax may add an additional tax. As an example, the 
City of Berkeley has a $15 per $1,000 property transfer tax, making the total city 
and county tax $16.10. Most cities with transfer taxes have set them at half the 
county rate of 55 cents per $500. 


Parties can negotiate as to who pays the tax, but generally the seller pays in south- 
ern California but the buyer may pay in northern California. 


The county recorder will not accept taxable conveyance for recording without a 
Documentary Transfer Tax Declaration. Documents subject to the tax must show 
the amount of tax paid on its face, it cannot be hidden. 


Today, income taxes play an important role in real estate owners’ decisions, from 
buying or selling their personal residences to decisions involving the most exotic 
real investment properties. Because the tax laws are always changing, it is impor- 
tant for the real estate agent to stay abreast of them. Agents should advise buyers 
and sellers to seek professional advice from an accountant or tax attorney if the 
situation indicates a possible problem. Because of significant liability issues, the 
agent should refrain from providing tax advice. It could also be considered unau- 
thorized practice of law. We will discuss income taxes as they relate to business 
and investment property, as well as to a personal residence. 
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While rental income is taxed at regular tax rates, capital gains are taxed at pref- 
erential rates in order to encourage investments. A capital gain is the gain on the 
sale of a capital asset. Capital assets include real estate. 


Capital Gains 


Before the 1997 Taxpayer Relief Act, capital gains were taxed at a 28% maximum 
tax rate if the capital assets were held more than one year. The 1997 act reduced 
the rate to 20% for long-term capital gains. 


The 2003 Jobs & Growth Tax Relief Reconciliation Act cut the long-term capital 
gains to a maximum of 15% for gains from the sale of assets held for more than 
12 months. (Gains from the sale of assets held for one year or less are taxed as 
regular income.) Except for high-income taxpayers, who had long-term capital 
gains taxed at 20%, the capital gains tax was 15% for most taxpayers. 


A 3.8% Medicare surcharge is applied to high income taxpayers, which raises 
their capital gains tax to 23.8% (20% + 3.8%). The Tax Cut and Jobs Act (2017) 
changed the taxable income levels, but most Americans still pay 15% capital 
gains and high income pay up to 23.8%. 


In California, the state income tax on capital gains is the same as for other income 
(no special treatment). 


The long-term capital gains tax for married couples filing jointly has been reduced 
to 0% for incomes up to $83,350 (2022). 


Business and Investment Property 


Property held for business and investment has some distinct differences in federal 
income tax treatment from property used as a personal residence. We will begin 
with the concept of depreciation. 


Depreciation 


The two most obvious and important characteristics of real estate investments are 
income and expenses. Real estate is one of those assets that benefit from a special 
accounting device for a special kind of expense called depreciation. 


Depreciation is a method of accounting for the wear that results from the use of 
a capital good. A capital good, such as a piece of equipment or a building, does 
not last forever. As it is used, it wears out or becomes obsolete; at some point, 
the owner must replace it or substantially repair it. Depreciation is used to reflect 
this replacement cost. The main reasons depreciation is allowed are to encour- 
age investment in real estate and to reflect, in accounting terms, the real costs 
of property ownership. Only investment or income property may benefit from 
depreciation. Only improvements to land may be depreciated. Land is never 
depreciated. 
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The depreciation period is 
27% years for residential 


property and 39 years for 
nonresidential property. 


Original basis is purchase 
price plus buying expenses. 
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For depreciation purposes, real estate can be divided into two categories: 


1. Residential property 


2. Nonresidential property 


Residential property is where people live—for example, single-family residences, 
duplexes, triplexes, fourplexes, and multiunit apartments. A personal residence 
may not be depreciated. Nonresidential property is property that is not residential 
in nature—for example, industrial, commercial, office buildings, and other similar 
types of properties. Since January 1, 1987, all real property must use the straight- 
line method of depreciation where the value of the property is depreciated in 
equal annual amounts over the depreciable life of the property. 


Generally, residential rental property must use a useful life of 27% years and 
nonresidential property must use a useful life of 39 years. Either residential or 
nonresidential property may elect to use 40 years. 


Basis 


To explore the tax implications of investment properties, the agent must under- 
stand the concept of basis and know how to correctly compute the original basis, 
depreciable basis, and adjusted basis. The original basis (OB) is used to determine 
the depreciable basis and adjusted basis. The depreciable basis (DB) is used to 
determine the amount of allowable depreciation. The adjusted basis (AB), which 
changes as time progresses, is required to calculate the gain on the disposition of 
a property. 


Original basis. The original basis of a property is the sum of its purchase price 
(PP) and the buying expenses (BE) on acquisition (OB = PP + BE). When a client 
purchases a property, the escrow statement includes the sale price and a listing of 
other costs and expenses. These amounts can be classified into four basic groups: 


1. Purchase price (PP) 
2. Operating expenses (OE) 


3. Buying expenses (BE) (nonrecurring closing costs associated with the 
purchase) 


4. Nondeductible items (ND), such as impound accounts 


Depreciable basis. The depreciable basis is defined as the original basis minus 
the value of the land: 


It is the cost basis of the improvements. 
depreciable basis = original basis — land value 


There are three methods for determining the value attributable to the land: the 
assessed value method, the appraisal method, and the contract method. 
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Assessed value method. The county assessor’s property tax statement now 
lists the full cash value of both the land and the improvements. The value of the 
improvements for depreciation purposes is thus the assessor’s determination of the 
percentage of the purchase price that represents the value of the improvements. 


Appraisal method. The property owner may secure the services of a profes- 
sional appraiser to appraise the building and the land. The appraisal method may 
give either a more or a less favorable ratio than the assessed value method. The 
taxpayer should compare the ratios from the two methods to verify which is more 
advantageous. 


Contract method. One other method of determining the percentage of 
improvements is the contract method. With this method, the buyer and the seller 
determine the relative values of the improvements and land and designate these 
values in the contract, deposit receipt, or escrow instructions. Note that the deter- 
mination must be at arm’s length and reasonable. Before using this method, we 
strongly suggest that the owner obtain professional help. The owner should be 
prepared to justify value in the event of an IRS audit. 


Adjusted basis. The adjusted basis of a property is the amount that the client 
has invested in the property for tax purposes. In other words, the adjusted basis 
is equal to original basis, plus capital improvements made, less all depreciation 
taken: 


adjusted basis = original basis + improvements — depreciation 


It is extremely important that the homeowner or investor understand the rela- 
tionship between the basis and the final sales price of the property, because basis is 
the beginning point for calculating the amount of gain or loss on the sale. Calcula- 
tion of the basis is affected by how the property originally was acquired. 


E Basis by purchase is the price paid for the property, as described. 


E Basis by gift is the donor’s (gift giver’s) adjusted basis plus the gift tax paid, 
not to exceed the fair market value at the time of the gift. 


E Basis by inheritance generally is the fair market value at the time of the 
owner’s death. 


Computing gain. The basis is the beginning point for computing the gain 
or the loss on the sale, but numerous adjustments to the basis always are made 
during the ownership period. Some of the costs that increase the basis are title 
insurance, appraisal fees, legal fees, cost of capital improvements, and sales costs 
on disposition. Accrued (past) depreciation is deducted from the basis. The result 
is the adjusted basis. 
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The gain (or loss) is the difference between the adjusted basis and the sales price. 
An example may clarify this: 


$80,000 Purchase price 
+ 800 Costassociated with purchase 

+ 3,000 Capital improvements 
$83,800 

-12,500 Accumulated depreciation 
$71,300 Adjusted cost basis 

$100,000 Sales price 
—4,000 Sales cost 

— 71,300 Adjusted cost basis 
$24,700 Total gain 


Computing Depreciation 
To compute the depreciation, follow these six steps: 


Compute the original basis 
Determine allocation between land and building 


Compute the depreciable basis 


BR WwW N e 


Determine whether the property is residential or nonresidential (If 
residential, you must use the 27-year table for residential property. If 
nonresidential, you must use the 39-year table.) 


5. Divide the depreciable basis by 27.5 (residential) or 39 (nonresidential). 


6. This will give you the annual straight-line depreciation. 
EXAMPLE 


$100,000 depreciable basis = $3,636.36 annual depreciation 
27.5 (residential) 


$100,000 depreciable basis = $2,564.10 annual 
39 (nonresidential) 


Capital Gains Due to Depreciation 


The capital gains tax rate for gains attributable to depreciation is the rate for regu- 
lar income, with a maximum of 25%. As an example: 


Property cost $300,000 
Depreciation taken — 100,000 
Adjusted cost basis $200,000 
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If the property were sold at $500,000, there would be a $300,000 gain; $200,000 
of the gain would likely be taxed at the 15% rate, but the $100,000 of the gain 
that is attributable to the depreciation that was taken would likely be taxed at the 
higher rate. 


Mortgage Foreclosure Debt Relief Act of 2007 


A person relieved of debt receives an IRS Form 1099C from the lender. Because 
debt relief is considered taxable income, this amount is ordinarily taxed. However, 
the Mortgage Foreclosure Debt Relief Act of 2007 provides that debt forgiveness 
on the principal residence resulting from loan restructuring, short sale, or foreclo- 
sure be excluded from income. Although the act has expired, the IRS, as well as 
California, has ruled that a short sale of 1—4 residential units will not be taxed on 
unpaid debt. 


1031 Exchanges 


The 1031 exchange is part of federal tax law—Internal Revenue Code Sec- 
tion 1031 (the State of California has a similar code section). Section 1031 allows 
for exchange of personal property, as well as real property. Many of the concepts 
for 1031 tax-deferred exchanges come from court cases and IRS regulations and 
revenue rulings and from Section 1031. 


Because of depreciation taken, as well as appreciation of property, many property 
owners do not want to sell and be required to pay the capital gains taxes. An 
exchange allows the owner to delay taxes and thus have more money to invest in 
a new property. Because of refinancing, some owners are in a position where their 
equity is not sufficient to cover their tax liability. An exchange allows them to 
defer tax liability. 


EXAMPLE _ A woman owns a 10-unit apartment house she wants to dis- 
pose of, and she plans to buy a 20-unit apartment building. The 10-unit building 
would sell for $1,000,000, with selling costs of $50,000 and an adjusted basis of 
$275,000. Her taxable gain would be as follows: 


Sales price $1,000,000 
Selling costs -50,000 
Net sales price $950,000 
Adjusted basis -275,000 
Taxable gain $675,000 


If the woman sells the property, she will have to pay federal and state taxes on 
the gain. She would be taxed at the 15% or 20% federal capital gains rate, pos- 
sibly a 3.8% surcharge, up to a 25% rate for the portion of the gain attributable to 
depreciation, as well as having California regular tax liability on the gain. These 
taxes will have to be paid out of the proceeds from the sale. If she exchanged 
rather than sold, she would have her entire equity to invest in the new property 
and could defer any tax liability. 
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When a client becomes involved in a 1031 exchange, two questions must be 
answered: 


1. Does the transaction qualify for a 1031 exchange? 
2. What are the mathematics of the exchange? 
— How are equities balanced? 


— Who is giving or receiving boot? (Boot is unlike property that does 
not qualify for a tax-deferred exchange.) 


— Is the exchange partially or totally tax deferred, and what is the basis 
in the new property? 


This section discusses the transactions that qualify for a 1031 tax-deferred 
exchange. 


Tax-deferred exchanges involve at least three parties. Most agents 
think of A exchanging with B. While this is essentially what happens, more often 
three parties are involved. The most widely used exchange is the buy-sell exchange, 
sometimes called a three-corner exchange or three-legged exchange. The three people 
involved are the exchanger (person wanting to exchange), the seller (a person 
who wants to sell property and doesn’t want to retain any property), and the buyer 
(a person who wants the property of the exchanger). 


In a three-legged exchange, the buyer offers to purchase the exchanger’s property, 
but the buyer does not have any property to exchange. So the exchanger needs 
to find another property (“up-leg”), the property the exchanger wants to acquire. 
When the exchanger finds the up-leg, the buyer buys this property from the seller. 
Now the buyer has a property to exchange with the exchanger. Note that if the 
exchanger sold her property to the buyer and then bought the seller’s property, 
this transaction would be a purchase and a sale. To satisfy the IRS, the buyer will 
buy the seller’s property and exchange with the exchanger, and this is all done in 
escrow in a matter of minutes. A general rule of exchanging is that any person 
can be the center (hub) of the exchange except the person wanting the exchange. 
Sometimes this procedure is called the flashing of mirrors. 


EXAMPLE Here is an example of improper escrow instructions. E wants 
to complete a 1031 tax-deferred exchange, and S and B agree to cooperate in 
completing the exchange. E will transfer his property to B, and S will transfer his 
property to E to complete the exchange. Here is the diagram for this transaction. 


o> «4 E = B 


E is the hub of the exchange; hence, the exchange is invalid. If the escrow instruc- 
tions were to read, “S will transfer his property to B, B will transfer S’s property to 
E, and E will transfer his property to B,” then the following diagram would apply: 


ES Bes 


— 


The latter would be a valid exchange. 
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When a client wants a 1031 tax-deferred listing, a statement that the client wants 
to make a 1031 tax-deferred exchange should be on the listing and in the multiple 
listing service. This statement helps convince the IRS that the client intends to 
make a 1031 exchange from the beginning of the transaction. 


The buy-up rule. With the buy-up rule, to qualify for a totally tax-deferred 
exchange, the exchanger needs to trade up in value and put all equity dollars into 
the new property or properties. 


Trade up means the new property must be equal to or greater in value than the 
old property. If the exchanger withdraws any cash, the cash withdrawn will be 
taxable. Withdrawing cash will not disallow the exchange—an exchange may be 
partial—but the client will not have a totally tax-deferred exchange. 


EXAMPLE E wants to complete a 1031 tax-deferred exchange. The FMV of 
his property is $350,000; therefore, the property he is trading for must be valued 
at $350,000 or more. If E trades for property and also receives $50,000 cash, he 
will pay taxes on $50,000 only, and the $300,000 he put into the new property will 
be deferred. 


The entity rule. Three basic entities can hold property: individuals, part- 
nerships, and corporations. The entity rule can be stated as follows: The way 
the exchanger holds property going into an exchange is the way the exchanger 
must hold the property coming out of the exchange. As an example, two partners 
cannot trade a partnership property for two properties, each of which would be 
separately owned by the partners. 


The investment property rule. The investment property rule comes from 
Internal Revenue Code (IRC) Section 1031(a)(1): 


In general—no gain or loss shall be recognized on the exchange of property 
held for productive use in a trade or business or for investment if such prop- 
erty is exchanged solely for property of like kind which is to be held either for 
productive use in a trade or business or for investment. 


Note: A personal residence is not held for productive use in a trade or business 
or for investment. Therefore, a person cannot have a tax-deferred exchange of 
his personal residence for business or investment property. (Like-kind property is 
discussed later in the unit.) By turning a personal residence into a rental or to a 
property for a trade or business, the former personal residence could be eligible for 
a tax deferred exchange. 


Like-kind rule. Exchanges of property must observe the like-kind rule. In 
exchanging, property is categorized as either personal or real property. Personal 
property and real property are not like kind. 


For personal property, like-kind property must be exactly the same in character or 
have the same nature, and this sometimes is very difficult to determine. 
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For real property, like-kind property is simply any piece of real property exchanged 
for any other piece of real property: 


What Is Real Property? 


Real property includes the following: 
HM Vacant land (unimproved real estate) 
H Improved real estate, such as farms, buildings, orchards, and so on 


HM Leases that have a remaining term at the time of the exchange of 30 years or more 
(the 30 years may include all options) 


H@ Mineral and water rights (if they are considered real property by the state, they are 
included) 


Source: Critchton 122 F.2d 181 (1941), Rules, 55-749 and 68-3331 


Therefore, the general rule for real property is that any piece of real property may 
be exchanged for any other piece of real property (like-for-like), except for inven- 
tory and personal residences. 


The no-choice rule. If an exchange qualifies as an exchange, it must be 
treated as an exchange. If the real estate transaction was structured as an exchange, 
the gain must be deferred (postponed). 


The no-loss rule. In conjunction with the no-choice rule is a rule called the 
no-loss rule. If a real estate transaction qualifies as an exchange, a loss cannot be 
recognized. Losses must be deferred along with gains. The no-loss rule comes from 


IRC Section 1031(a)(1). 


Money control. An accommodating party is a third party who has control of 
buyers’ money in a delayed exchange. 


At no time can the exchanger have control of the buyer’s money. This point was 
emphasized by the June P. Carlton case. Carlton owned ranch land and wished 
to structure a 1031 exchange. The agreement was to sell property to General 
Development Corporation (GDC) if a suitable replacement property (up-leg) 
could be found. Two suitable parcels of land were found by Carlton: property 
belonging to Lyons and Fernandez (sellers). Carlton gave an option to GDC, and 
GDC advanced $50,000 to Carlton. Carlton thought that this would be a 1031 
exchange. 


The IRS argued, and the court agreed, that Carlton had sold the ranch land to 
General Development Corporation. Because Carlton had received $50,000 in her 
hands, the $50,000 did not go directly to the sellers, Lyons and Fernandez. One 
of the essences of an exchange is the transferring of property, and the mark of a 
sale is the receipt of cash. This case points out the extreme importance of proper 
procedure: the exchanger can never receive cash or even the right to cash. — June 


P. Carlton v. Comm. 385 E2d 238 (5th Cir., 1967) 
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Delayed exchange. IRC Section 1031(a)(3) allows a delayed exchange with 
the following characteristics: 


REQUIREMENT THAT PROPERTY BE IDENTIFIED WITHIN 45 DAYS 
AND THAT EXCHANGE BE COMPLETED NOT MORE THAN 180 
DAYS AFTER TRANSFER OF EXCHANGED PROPERTY—For purposes 
of this subsection, any property received by the taxpayer shall be treated as 
property which is not like-kind property if— 


1. such property is not identified as property to be received in the exchange 
on or before the day which is 45 days after the date on which the tax- 
payer transfers the property relinquished in the exchange, or 


2. such property is received after the earlier of — 


— the day which is 180 days after the date on which the taxpayer trans- 
fers the property relinquished in the exchange, or 


— the due date (determined with regard to extension) for the transfer- 
or’s return of the tax imposed by this chapter for the taxable year in 
which the transfer of the relinquished property occurs. 


Properties purchased and closed within the 45-day period qualify as an 
identification. 


Reverse exchange. In a reverse exchange, the replacement property is 
acquired before the property owner gives up her property. An exchange accom- 
modation titleholder takes title to the property the exchanger wishes to acquire 
and holds the title until the sale of the exchange property can be arranged. This 
type of exchange removes the problem of acquiring property within a prescribed 
time period of the delayed exchange. However, the sale must be within 180 days. 


For information on reverse exchange, as well as other forms of exchanges, visit the 
Federation of Exchange Accommodators website at www.1031.org. 


Boot. Unlike property in an exchange is called boot. In many exchanges, some 
property will be given in an exchange that is boot. Boot is taxable to the person 
receiving it. It is important to understand that the property needs to qualify as like 
kind only to the person seeking the tax-deferred exchange. 


Boot is defined as all other unlike properties: cash, paper (trust deeds or notes), 
and personal properties (cars, boats, planes, paintings, jewels, etc.). 


Boot may be classified as cash boot or mortgage boot. Cash boot is a result of the 
balancing of equities, which must be done in every exchange. Mortgage boot is 
the difference between the loans on the conveyed property and the loans on the 
acquired property. This is also called debt relief. If the client assumes a mortgage 
larger than the one that he conveys, then he has paid mortgage boot. However, 
if he assumes a mortgage that is less than the one that he conveys, then he has 
received mortgage boot (debt relief). 
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EXAMPLE |f| traded my real property for your real property and $20,000, 
the $20,000 | received would be taxable boot. If you gave me your new car as 
part of the trade for my property, then the value of the car would be taxable boot. 


Assume we traded properties without boot but your property was free and clear of 
debt while my property was mortgaged and you assumed the mortgage. | would 
be taxed on the amount of the mortgage (debt relief). 


Installment Sales 


By using an installment sale, the investor can spread the tax gain on a sale over 
two or more years. The following guidelines concern the use of the installment 
method of reporting deferred-payment sales: 


E The total tax to be paid in any one year may be reduced by spreading the 
payment amount, and thus the gain, over two or more tax years. 


m The seller pays tax in future years with cheaper, inflated dollars. 


E The seller does not pay the entire tax until after receiving the entire 
amount of the purchase price. A provision of the previous law stating that 
no more than 30% of the sales could be received in the taxable year of the 
sale to qualify for installment sales treatment has been eliminated. 


E The installment sales method is automatic unless the taxpayer elects not to 
have the installment sale treatment apply. 


Sale-Leaseback 


Buyers and sellers can derive tax advantages through an arrangement in which 
property is sold with provisions for the seller to continue occupancy as a lessee. 
This form of transaction is called a sale-leaseback, purchase-lease, sale-lease, lease- 
purchase, or leaseback. 


With a sale-leaseback, seller/lessees gain the advantages of getting property exactly 
suited to their needs without tying up working capital in fixed assets. Often, more 
capital can be raised this way than by borrowing. In addition, because leases are 
not considered long-term liabilities, rent is totally tax deductible. Frequently, 
writing off total lease payments is better than depreciation, for the land portion 
of property cannot be depreciated. If a property has a significant mortgage, a sale- 
leaseback would remove debt from a balance sheet, which would present a positive 
impression to lenders and purchasers of the corporate stock. 


Often, only the land is sold and leased back because rent on land is a deductible 
expense, and improvements can be written off with depreciation deductions. 


For companies working under government contracts that pay cost plus a fixed fee, 
rent is an allowable expense item, but mortgage payments are not. This is why 
many aircraft, electronics, and other defense plants are leased rather than owned. 


Buyer/lessors gain the advantage of obtaining a long-term carefree investment and 
appreciation in the value of the property, as well as having the convenience of a 
built-in tenant. Usually, the yield on a sale-leaseback is higher than on a mortgage. 
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The lease payments will pay off the original investment, and the lessor still will 
have title to the property. The investment will not be paid off prematurely (as 
mortgages often are through refinancing), so the investor will not have to go out 
seeking another good investment to replace the one prematurely paid off. In addi- 
tion, the lease terms often give the lessor a claim against other assets of the lessee 
in the event of a default, which is better security protection than a trust deed 


affords. 


Principal Residence 


Real estate that constitutes a homeowner's personal residence receives special tax 
treatment. The term personal residence is generally understood to refer to the tax- 
payer’s primary personal residence, the dwelling in which a taxpayer lives and 
which the taxpayer occupies most of the time. A taxpayer may have only one 
principal residence at a time, and it may be as follows: 


E Single-family house 
Houseboat 

Mobile home 
Motor home 
Trailer 


Condominium 


Cooperative housing 


If you live in one unit of a multiple-unit dwelling, that unit will be considered 
your principal residence. 


Primary or secondary residence. The taxpayer’s primary residence is 
the place occupied more often than any other. All other residences are termed 
secondary residences. One secondary residence will receive favorable income tax 
treatment. 


Land. The term residence includes not only the improvements but also the land 
[Rev. Rul. 56 420, 1956 2 (CD 519)]. However, vacant land cannot be considered 
a personal residence. When a principal residence is located on a large tract of 
land, the question arises as to just how much of the land is included with the prin- 
cipal residence. There is no clear-cut answer to this question, but the courts have 
made the determination based on the use and the intent of the taxpayer rather 
than on the amount of land involved. 


Universal exclusion for gain on sale of principal residence. A seller 
of any age who has owned and used the home as a principal residence for at least 
two years of the five years before the sale can exclude from income up to $250,000 
of gain ($500,000 for joint filers meeting conditions). In general, the exclusion 
can only be used once every two years. 


Married couples filing jointly in the year of sale may exclude up to $500,000 of 
home-sale gain if either spouse owned the home for at least two of the five years 
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before the sale. Both spouses must have used the home as a principal residence for 
at least two of the five years before the sale. 


One spouse’s inability to use the exclusion because of the once-every-two-years 
rule won’t disqualify the other spouse from claiming the exclusion. However, the 
other spouse’s exclusion cannot exceed $250,000. 


EXAMPLE Mary sells her principal residence in December 2010 at a 
$100,000 gain. She is single at that time, and qualifies for and claims the home 
sale exclusion. She marries Abel in May 2011 and moves into the home that has 
been his principal residence for the 20 years of his bachelorhood. If Abel sells the 
home the following July, up to $250,000 of his profit is tax free. 


The two-year occupancy need not be continuous. For example, a person could 
have occupied the property as a principal residence for 6 months and then rented 
it for a year but later moved back for an 18-month occupancy. If the total occu- 
pancy is 24 months during a five-year period, then the occupancy requirement will 
have been fully met. 


California has adopted the federal universal exclusion of $250,000/$500,000. If a 
sale gain meets the federal criteria for exclusion, it would also be excluded from 
California income taxation. 


Tax Benefits 


Taxpayers are eligible for certain income tax write-offs while they own their 
homes. The general rule for income tax purposes is that ownership transfers when 
the title is transferred (a deed given) or when the buyer is given the rights of 
possession (the benefits and burdens of ownership), whichever occurs first. To be 
eligible for these tax deductions, a taxpayer must be the legal owner or equitable 
owner of the home. 


Note: When the property is purchased on a land contract, the owner has equita- 
ble title. According to tax law, a buyer who has possession of the property (equity) 
owns the property and receives all the tax deductions of the property. 


During ownership, owners taking itemized deductions may write off real estate 
taxes (income tax plus real estate taxes up to a $10,000 limit) and mortgage inter- 
est in the year they are paid. Note that paying monies into an impound account 
is not the same as paying them to the agency to which they are owed. Monies 
paid into an impound account are not deductible. Only the money paid from the 
impound account to the proper authority can be deducted. 


Property Tax Deduction 


Prior to 2018, all property taxes were tax deductible for taxpayers taking item- 
ized deductions. The 2017 tax reform now limits the deduction to $10,000 for all 
taxes, meaning state income tax as well as property taxes. The result has been that 
some of the benefits of home ownership were lost for many taxpayers. 
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Home interest. Interest on a primary residence and second home will be 
treated as home mortgage interest on mortgage amounts of up to $750,000. Inter- 
est is not deductible for a home equity loan if the loan is for a purpose not related 
to the property. 


For homes that qualify as either a primary home or a second home, the interest is 
called home mortgage interest or qualified residence interest. There are two types of 
home interest: acquisition indebtedness and home equity indebtedness (or equity 
indebtedness). 


Acquisition indebtedness interest. Taxpayers may deduct interest on 
home acquisition debt of $750,000 or less (first and second home). 


EXAMPLE A man purchased a home in 2021 for $10,000,000 with a 
$500,000 purchase money loan. He is limited in his interest deductions to the 
interest on $75,000 only. 


Home equity debt interest. Taxpayers may deduct interest on up to 
$100,000 of home equity debt (money borrowed on property to use for other 
purposes). However, the money must be for the purpose of buying, building, or 
improving taxpayers’ residences. 


Home Improvements 


Systematically recording amounts spent for home improvements and retaining 
any and all receipts are very important to the homeowner. Unfortunately, they are 
often neglected. Many homeowners are completely unaware of the ultimate tax 
implications of the home improvements or capital improvements that are added 
to their properties through the years. These improvements may be added to the 
homeowner’s basis, making the adjusted basis greater and reducing the gain at the 
time of sale. 


There is a great deal of misunderstanding about what items are classified as home 
improvements. The IRS defines improvements differently for homes than it does 
for rental property. Examples of home improvements include the following: 


E Electrical wiring (new, replacement, rearrangement) 
Floors 

Heating units 

Partitions (including removal) 

Pipes and drainage (including replacement) 

Roof (new or reshingling over old shingles) 

Walls (plastering, strengthening) 

Room additions 


Patios 


Pools 
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E Fencing 
E Landscaping (trees, shrubbery, grass seed, etc.) 


E Sprinkler systems 


Maintenance items are not home improvements. Some examples are as follows: 
E Painting 

Papering 

Carpeting 

Drapes 


Furniture 


Replacement of built-in appliances (stoves, ovens, dishwashers, etc.) 


Relief for “forced” sales. A relief provision may apply to some taxpayers 
who sell their principal residence but fail to meet the once-every-two-years rule 
for use of the exclusion. If the taxpayer’s failure to meet the rule occurs because 
the home must be sold due to a change in the place of employment, health status, 
or—to the extent provided by regulations—other unforeseen circumstances, then 
the taxpayer may be entitled to a partial exclusion. Under these circumstances, 
the excludable portion of the gain that would have been tax-free had the require- 
ments been met is computed proportionately. 


Capital loss. A taxpayer may use a capital loss to offset a capital gain in the 
year of the loss. If a taxpayer lost $100,000 on one capital sale but made $100,000 
on another capital sale in the same year, there would be no capital gain tax. If, 
however, the taxpayer made $50,000 on the profitable sale, the taxpayer would 
have a $50,000 loss carryover. The taxpayer can take $3,000 of the carryover loss 
and use it as a deduction against income each year. To take advantage of a capital 
loss, a taxpayer should consider selling another capital asset where a profit would 
be made in the same year as the property loss. 


Before 1985, a foreigner (a person who is neither a U.S. citizen nor a U.S. resi- 
dent alien) could purchase property in this country and later sell it, and then 
move back to her homeland and not pay income taxes on the sale of the property. 
Because it is very difficult, if not impossible, to collect delinquent taxes from such 
an individual, the U.S. Congress passed the Foreign Investment in Real Property 
Tax Act (FIRPTA). The State of California passed a similar law. To distinguish 
between federal and California law, the federal law will be called FED-FIRPTA 
and the state law CAL-FIRPTA. 


Federal Withholding 


FED-FIRPTA generally requires that a buyer withhold estimated taxes equal to 
15% of the sale price in transactions involving real property in the United States 
sold or exchanged by a foreign person. In addition, CAL-FIRPTA requires that a 
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buyer withhold estimated taxes of 31/3%. The 15% estimated withholding must be 
reported and paid to the Internal Revenue Service within 10 days after the close 
of escrow. If the buyer fails to withhold the estimated taxes, and the seller fails to 
pay taxes on the sale, the buyer is subject to a penalty equal to 10% of the purchase 
price or the seller’s actual tax liability plus interest and penalties, whichever is less. 


For personal residences, FED-FIRPTA applies only to sales prices of $300,000 or 
more. When a buyer signs a certification (Figure 14.2) stating that he plans to use 
the property as a personal residence and the purchase price is less than $300,000, 
the buyer is relieved of withholding estimated taxes. 


All other property—investment, rental, commercial, land, and so forth—requires 
withholding when a foreign person sells the property. If a foreign person owns a 
five-unit apartment building and sells it for $600,000, $90,000 will have to be 
withheld for the federal government and $20,000 for the State of California. 


If more than one person owns the property and some are U.S. citizens and some 
are foreign, the amount of withholding must be prorated on the basis of the capi- 
tal invested. If a married couple own property and one spouse is a citizen and the 
other is not, withholding is prorated 50/50. 


Withholding under section 1.1445(a) may be reduced or eliminated pursuant to 
a withholding certificate issued by the Internal Revenue Service in accordance 
with the rules of this section. (It usually takes six to eight weeks to receive the 
certificate from the IRS.) 


California Withholding 


As of 2003, buyers of property, other than the seller’s personal residence, must 
withhold 3!/% of the net proceeds of the sale and remit them to the Franchise 
Tax Board at close of escrow. Besides the seller’s personal residence, the following 
are other exclusions: 


E Property sold for less than $100,000 
E Property sold at a loss 
E Property involved in a tax-deferred exchange 


E Involuntary conversion (foreclosure sale) 


Because depreciation is shown as an expense for income tax purposes, it can 
reduce the tax liability of a real estate investor and could result in a paper loss, 
even though cash receipts exceed cash expenses. 


Taxpayers can use real estate operating losses (passive losses) to offset real estate 
income without limit. Real estate losses also can be used, with limitations, to off- 
set active income such as wages. 
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FIGURE 14.2: Seller's Federal Residency Declarations 


FEDERAL RESIDENCY DECLARATIONS 
Foreign Investment in Real Property Tax Act (FIRPTA) - International Revenue Code §1445 


NOTE: This form is used by the seller's agent and escrow when the sale of real estate requires the seller's status for 
income tax purposes as a citizen, resident alien or neither, to provide information for determining whether the seller is a 
nonresident alien and escrow withholds 10% of the sale price. 


DATE: , 20 ,at , California. 
Items left blank or unchecked are not applicable. 
FACTS: 


1. This declaration complies with Section 1445 of the United States Internal Revenue Code regarding Seller’s status as a 
citizen or resident of the United States or otherwise, and is for reliance by Broker and any buyer. 


1.1 Seller 
U.S. Tax Identification Number (or Social Security Number) 
1.2 Seller 


U.S. Tax Identification Number (or Social Security Number) 
2. Regarding the proposed sale of real estate referrred to as 


SELLER'S DECLARATIONS: 


3. Seller hereby declares: 
3.1 O lam a citizen of the United States of America; 
3.2 Olam a resident alien of the United States of America; my resident status is established by the following: 
a. O | have been declared a permanent legal resident of the 
United States by the U.S. Immigration and Naturalization | Exclusions: 
Service. Resident Alien registration number | Residency does not include days 
, or; | during which Seller: 


b. Ulhave resided atleast31daysinthe United States during |° remained in the U.S. due to a medical 
the current calendar year, and my days of residence in condition which arose while they were 
the United States over the last three years are as follows: visiting; 

Current calendar year.............. Xi =0 was in transit between two points 
Last calendar year........ c Xos =O outside the U.S.: 
Second preceding yeat............ X 0.167 = 0 worked for an agency of a foreign 
TOTAL DAYS sU government; 
Since the total days equals or exceeds 183 days, | meet was a teacher, trainee, or student; or 
the substantial presence test of Internal Revenue Code participated as a professional athlete. 
§7701(b)(3). 


4. Olam neither a United States citizen nor a resident alien as defined in Item 3, above; and 
4.1 Unless | obtain a “qualifying statement” [IRC §1445(b)(4)], or other special permission from the Internal Revenue 
Service, | authorize Buyer of the above-referenced real estate to deduct and withhold 10% of the sales price for 
the federal government. | further authorize Escrow-holder to deduct these amounts from funds due to me at the 
close of escrow, and to deposit it as a tax deposit in an authorized commercial bank. 
5. | consent to the reliance on this declaration of the Brokers, Agents, Escrow-holder, and Buyer in any transaction 
regarding this real estate. 
6. Note: This transaction is exempt from IRC §1445 withholding if the sales price is $300,000 or less and Buyer will use 
the real estate as his residence. 


BUYER’S ACKNOWLEDGMENT: 
7. Ihave read and received a copy of this Seller's Residency Declaration. 


8. O | hereby declare | will use the real estate as my residence. If the final sales price is $300,000 or less, | consent to 
reliance on this declaration by Brokers, Agents, Escrow-holder and the nonresident alien Seller. 


I declare under penalty of perjury that the foregoing is 
true and correct. 


I declare under penalty of perjury that the foregoing is 
true and correct. 


Date: , 20 Date: , 20 
Seller: Buyer: 
Seller: Buyer: 


FORM 301 03-11 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517 


©2016 RPI — Realty Publications, Inc. Reprinted with permission. 
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Taxpayers with an adjusted gross income of less than $100,000 can use real estate 
losses (which are considered passive losses) to shelter passive income such as 


dividends. 


Estate Tax 


Death is a tax shelter in that it avoids capital gains tax on the increased value of 
assets of the deceased. However, the assets may be subject to an estate tax. For 
persons dying in 2022, the estate tax exclusion for an individual is $12.06 million 
(adjusted annually for inflation). The maximum estate tax rate is 40%. The estate 
tax exclusion is scheduled to be cut in half January 1, 2026. 


Inherited property receives a stepped-up basis, meaning that the property is valued 
at the time of decedent’s death. This means the asset is shielded from any capital 
gains based on appreciation in value that occurred before to the decedent’s death. 


If a decedent gifted property prior to death, then the recipient would retain the 
cost basis of the grantor and a subsequent sale could subject the grantee to sub- 
stantial capital gain taxation. 


California no longer has an estate tax, although several states do tax estates. Dif- 
ferences in estate taxation, as well as income tax rates, have caused some wealthy 
individuals to make economic decisions as to where their residence should be. 


Federal Gift Tax 


The federal gift tax is taxed to the donor. The annual exemption is $15,000 per 
donee. A married couple with three children could give each child $15,000 each 
year, making total gifts of $90,000 each year that are tax exempt. 


PROBATE AND LIVING TRUSTS 
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Probate is the court-approved procedure to pay off the just debts of a deceased per- 
son and to distribute the assets according to a will or intestate succession. There 
are three reasons for probate avoidance: 


E The cost of probate 
E Reduction of possible estate taxation 
E Time 


In California, a $1,000,000 estate could be subject to a $23,000 attorney fee plus 
$23,000 for an executor fee, for a total of $46,000. There are also appraisal costs. 


Probate may be avoided by use of a joint tenancy, community property, or a revo- 
cable living trust. 


With a living trust, trustors transfer their property to their trust but retain absolute 
control and serve as trustee. Upon death, a successor trustee distributes the estate 
without probate expenses. 
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For larger estates, it is possible for married couples to double the size of their 
exemption. Assume a couple has an estate worth over $20 million and the cur- 
rent exemption from estate taxation is $12 million. They could have two trusts, 
known as an A-B trust. If one spouse dies, the spouse could give $12 million, the 
exempt amount, to the trust for the benefit of the successors (A trust). The bal- 
ance of the trust would go to the B portion of the trust for the benefit of the other 
spouse. Since estate taxes are not levied on gifts to a spouse, the first death is not 
subject to estate taxation. When the surviving spouse dies, that estate goes to the 
A trust, but the one portion that is subject to estate taxation would be the portion 
in excess of $12 million. The B trust, which is distributed to the successors (heirs), 
therefore, will have received a $24 million exemption from estate taxation rather 
than $12 million. 


Real estate taxes are ad valorem taxes. Property is reassessed when sold, and prop- 
erty is taxed for the basic levy at a maximum rate of 1% of the fair market value 
(Proposition 13). The tax rate cannot increase more than 2% per year. Additional 
special assessments can be added, up to 1% of the fair market value. The home- 
owner’s exemption is $7,000 from the assessed valuation. The exemption for a 
totally disabled low-income veteran was $202,000 for 2021. 


Tax transfers between family members may be exempt from reassessment. For tax- 
payers older than 55, a sale and repurchase of a principal residence within the 
same county may allow the taxpayer to keep the old assessed valuation if the new 
purchase is at the same price as or less than the sales price of the old residence. For 
residents over 55 years of age, the transfer of assessed value can extend to other 
counties if the other county has agreed to it (Proposition 90). 


For some senior citizens (low income or disabled), a postponement of taxes is pos- 
sible until the claimant no longer occupies the property. 


Capital gains are sale gains on the sale of capital assets. A long-term gain, over 
12 months, is currently taxed at 15%, except the rate is 20% for high-income 
taxpayers. There is also a 3.8% Medicare surcharge for high-income taxpayers. 


Depreciation is a noncash expense for tax purposes that applies to improvements 
to income, business, and investment property. It is a return on the investment. 
Any gain on sale is taxed from the basis adjusted by adding buying expenses and 
capital improvements to the purchase price, then deducting the accumulated 
depreciation (adjusted cost basis). For residential property, a 27-year life is used 
for depreciation purposes. For nonresidential property, a 39-year life is used. 


A taxpayer can defer gains on the sale of business or investment property by use 
of a 1031 exchange. The property must be like-for-like (real property for real 
property), and the taxpayer would be taxed only on boot received. Boot is unlike 
property received, as well as debt relief. A delayed tax-deferred exchange is pos- 
sible if the taxpayer identifies the property within 45 days of a transfer and closes 
escrow within 180 days of the transfer. 
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Installment sales allow a taxpayer to spread a gain over the years in which the gain 
is received. This could mean a lower tax rate. 


A sale-leaseback allows a seller to gain operating capital, reduce debt, and have 
the 100% tax deduction of business rent. 


Residential property owners have a tax advantage for interest payments on 
$750,000 in acquisition indebtedness (for primary and secondary residences), as 
well as up to $100,000 in equity indebtedness if used for purchase or improvements. 


A homeowner’s gain on the sale of a residence is determined by deducting the 
adjusted cost basis (cost plus improvements) and the selling expenses from the 
selling price. The Taxpayer Relief Act of 1997 made some significant changes 
to tax law regarding gains on the sale of real estate. These changes include a 
once-every-two-year exclusion from taxation for gains on the sale of a principal 
residence that has been occupied by the sellers for at least two years during the 
prior five-year period. This exclusion from taxation is as follows: 


m Married couples, $500,000 
E Single persons, $250,000 


When a property is sold by a foreign national, it is the buyer’s responsibility to 
withhold 15% of the price for federal income taxes and 5% for state income taxes, 
unless the transaction is exempt from such withholding. The state withholding 
applies to all nonresidents of California. 


Depreciation is a paper expense that can be used to shelter up to $25,000 in active 
income from taxation (The maximum amount is reduced by $1 for every $2 in 


income over $100,000). 


Death results in a stepped-up cost basis that is based on value at the time of the 
decedent’s death. There is a federal estate tax but no California estate tax. By 
using a living trust, a couple can double the amount of their estate tax exemption. 


CLASS DISCUSSION TOPICS 
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1. A buyer of an apartment building has $60,000 annual rent, total cash 
expenses of $52,000, and depreciation of $9,000. What are the investor’s 
benefits, if any? 

2. A person renting a home pays $1,200 per month in rent. The owner 
offers it for sale to the tenant at a price of $240,000. The tenant is offered 
a $200,000, 7%, 30-year loan; PITI payments will come to $1,650 per 
month. Discuss the economic viability of this purchase. 


3. Diagram a three-party exchange. 


4. Compute the adjusted basis when the original basis was $137,500, 
improvements to the property totaled $31,650, and depreciation taken 
was $11,436. 


5. Bring to class one current-events article dealing with some aspect of real 
estate practice for class discussion. 
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The MOST difficult tax to avoid is the 
a. sales tax. 

b. real property tax. 

c. income tax. 

d. estate tax. 


The months of November, December, February, and April relate to 
a. real property taxes. 

b. income taxes. 

c. estate taxes. 

d. sales taxes. 


What did Proposition 13 provide for? 

a. Itset amaximum tax rate. 

b. It set assessments for property acquired before 1978 back to the value 
on the 1975 tax roll. 

c. The tax can be increased 2% per year. 


d. All of these. 


A proposition that allows a tax assessment for certain homeowners to be 
transferred from one county to another is Proposition 


a 13. 
b. 30. 
c. 40. 
d. 19. 


The homeowner’s property tax exemption is 
a. $50,000 for a single person. 

b. $4,000 from assessed valuation. 

c. $7,000 from assessed valuation. 

d. the first $100,000 of assessed valuation. 


Depreciation for a residential property uses 
a. the straight-line method. 

b. a27%-year table. 

c. a39-year table. 

d. both a and b. 


To have a tax-deferred delayed exchange, which of the following is required? 

a. The exchange property must be identified within 45 days after the tax- 
payer relinquishes his property. 

b. The sale must be completed within 180 days after the taxpayer relin- 
quishes his property. 

c. Both of these. 

d. Neither of these. 
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8. To havea 1031 tax-deferred exchange, you need all of the following 
EXCEPT 
a. like-for-like properties. 
b. to receive boot rather than pay it. 
c. a trade of investment real property for investment real property. 
d. to hold property after the exchange in the same manner as you held 
property going into the exchange. 


9. Albert wants to exchange property with Baker. Which would be boot to 
Albert in the exchange? 
a. Cash given by Albert to balance equities 
b. Cash received by Albert to balance equities 
c. Acceptance of a greater debt by Albert 
d. Both a and c 


10. A homeowner can receive preferential tax treatment by 
an interest deduction. 

use of the universal exclusion. 

a property tax deduction. 

all of these. 


wo Tf 
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PROPERTY MANAGEMENT 
AND LEASING 


LEARNING OBJECTIVES 


When you have completed this unit, you will be able to 


E describe the variety of positions, duties, and responsibilities available 
within the property management field; 


E explain the different types of properties managed and how each affects the 
manager's activities; 


E name the types of leases and their provisions; 


explain landlord and tenant responsibility; and 


E describe how a tenant can be evicted. 


495 
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KEY TERMS 


Accredited Management 


estate at will 
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Protecting Tenants at 


Organization estate for years Foreclosure Act of 
Accredited Resident exculpatory clause 2009 

Manager gross lease recapture clause 
assignment habitability rent schedule 
Certified Property Help Families Save resident manager 

Manager Their Home Act scheduled rent 
condominium holdover clause security deposit 

association Institute of Real Estate step-up lease 

management Management sublease 
Costa-Hawkins Rental late charge 30-day notice 

Housing Act management agreement three-day notice 
effective rent net lease trust ledger 
Ellis Act percentage lease unlawful detainer 


estate at sufferance 


periodic tenancy 


THE PROPERTY MANAGEMENT FIELD 
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Property management is not a new field of specialization. In biblical days, owners 
employed “overseers” who supervised the running of estates. In colonial Amer- 
ica, English companies that had land charters, such as the Virginia Company, 
employed managers to run their operations. 


Most properties were managed by owners. The growth of the modern property 
management profession was facilitated by two factors: 


1. The invention of the electric elevator and the use of structural steel, 
which allowed for highrise construction, starting in the late 1800s. High- 
rise construction allows a property owner to have more tenants with a 
smaller construction footprint. The large number of tenants creates a 
greater responsibility for a landlord. These huge structures generally were 
owned by large companies or groups of investors, who had to hire manag- 
ers for their operations. 


2. The Great Depression of the 1930s, which resulted in lenders accumu- 
lating vast inventories of property because of foreclosures. To maximize 
the income and protect the property, these lenders required property 
managers. 


Professionalism 


The number of people involved in property management increased rapidly. 
However, because many of these managers lacked reasonable qualifications due 
to limited knowledge and abilities, there were many failures within the property 
management field. 
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direct supervision of a 


licensed property manager 
need not be licensed. 
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In 1933, property managers sought to improve their professional standing. Approx- 
imately 100 companies met and formed the Institute of Real Estate Management 
(IREM), a subdivision of the National Association of REALTORS® (NAR). 
These companies certified that they would 


E refrain from commingling their clients’ funds with personal funds, 
E bond all employees handling client funds, and 


E disclose all fees, commissions, or other payments received as a result of 
activity relating to the client’s property. 


This move improved the situation, but after several years it became apparent that 
the companies were not meeting the standards set, mainly because of constant 
personnel changes. 


IREM developed the designation Certified Property Manager (CPM) to certify 
individual managers rather than the companies that employed them. The concept 
has been successful. IREM’s certification requirements are designed to ensure that 
managers have the general business and industry-specific experience necessary to 
maintain high standards within the profession. 


IREM has the additional designations of Accredited Resident Manager (ARM) 
for residential managers, while Accredited Management Organization (AMO) is 
a designation given by IREM to a company. 


There are several other professional property management organizations. They 
include the Real Estate Management Broker’s Institute of the National Associa- 
tion of Real Estate Brokers, the Apartment Owners and Managers Association of 
America, the Building Owners and Managers Association International (BOMA), 
and the National Society of Professional Resident Managers. These organizations 
produce publications, conduct seminars, and award professional designations. 


Kinds of Property Managers 


There are three basic kinds of managers: licensee/property managers, individual 
property managers, and resident managers. 


Licensee/property manager. A licensee/property manager is a licensee 
of a real estate office or agency that manages a number of properties for various 
owners. Such a manager may be a member of the firm who spends full time in 
management, may be self-employed as a managing agent, or may be one of several 
managers in the management department of a large real estate company. Persons 
working under the direct supervision of a licensed property manager need not be 
licensed to show property, accept preprinted rental applications, provide informa- 
tion on rental terms, and accept signed leases and deposits. 


Individual property manager. An individual property manager manages a 
single property for the owner and may or may not possess a real estate license. This 
person usually is employed on a straight salary basis. 
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Resident manager. A resident manager, as the title implies, lives on the 
property and may be employed by the owner or by a managing agent. The resident 
manager does not require a real estate license. A resident manager usually is quali- 
fied for this assignment by previous management experience or by special training. 


State law requires a resident manager for property containing 16 or more units and 
specifies that the resident manager must be a “responsible person.” Mobile home 
parks having more than 50 units must have a resident manager. 


Professional Qualifications of a Property Manager 


What kind of person is qualified to be not only a human relations specialist but also a 
detail manager? Such a person must be able to play the following roles: 


M@ Merchandising specialist. The property manager must be able to advertise and to sell 
prospective tenants on the merits of a building. 


Œ Leasing expert. Being well informed on all types of leases assists a manager in 
determining the most beneficial lease for a particular client. 


M Accounting specialist. The law requires that certain records be kept and reports 
made. 


HM Maintenance supervisor. Preventive and corrective maintenance will prevent 
expensive repairs at some future date. 


M Purchasing supervisor. The manager must keep up with all current technological 
advances in building in order to be able to recommend needed replacements for 
obsolete installations. 


H Credit specialist. Credit ratings are extremely important. Knowing whether a tenant 
can live up to the terms of a lease is vital. 


M Insurance adviser. Understanding the various types of policies available and the 
extent of coverage can save both the owner and the tenant time and money. 


E Tax interpreter. A manager must be well versed in property taxes and their effect on 
the property being managed. The manager should be cognizant of the relationship of 
depreciation to the income and profit of the property. 

HM Psychology expert. This capacity is crucial to day-to-day communication. 


M Budget manager. A property manager must be able to maintain and operate within 
the budget established for the property. 


Functions of a Property Manager 


The author of the following statement is unknown, but the words give a splendid 
overview of the making of a property manager: 


The past is his experience, and with its valuable ramifications, he is helped immea- 
surably to mold the plans for his future. During his years of experience, he has built 
and sold houses, appraised property, dealt in long-term commercial and industrial 
leases, made many complicated and intricate transactions, bought and sold hotels— 
in short, has had a long experience with the public, including businessmen, husbands 
and wives, doctors and lawyers, engineers and financiers, yes, with gamblers, 
beggars and thieves, mothers-in-law, fanatics, the feebleminded, strong and weak 
characters of every type and description, politicians too, and with this experience has 
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automatically been turned out a well-rounded, socially conscious, alert, and aggres- 
sive person—in short, a skillful businessman, and when he has reached this point, he 
has automatically qualified for the job of property management. 


Depending on the complexity of the property, the property manager’s duties and 
responsibilities are many and varied. Inherent in these duties is the dual role of an 
administrator for the owner and an advocate for the resident. 


The property manager’s responsibility is to understand and communicate with 
both parties. The astute property manager is in an ideal position to both represent 
the owner and work with the residents with procedures that are fair and equitable. 
The manager should recognize that the owner wants a fair return on investment 
and that the resident wants decent housing or space that is properly maintained. 


Administrator for the owner. As the administrator for the owner, the 
property manager must recognize that the owner is interested primarily in the 
following: 


E The highest return from the property, realizing its highest and best use 


E The enhancement or preservation of the physical value of the property 


Specific duties of a property manager. Under the property manage- 
ment system, the owner is relieved of all executive functions as well as of all 
details connected with the operation or physical upkeep of the property. 


A conscientious manager realizes the following: 


E Renters need to know what is expected of them and what they can expect 
from the owner. (This should be stated in writing.) 


E Residents’ questions should be handled properly and promptly. 


E If any request is denied, the manager should state why and avoid pointless 
arguing. 


E The owner, manager, and employees should guard against the attitude that 
all tenants are unreasonable. However, it would be disastrous to adopt 
the principle that the customer is always right. The resident is, of course, 
always entitled to fair and sympathetic treatment. 


E The property manager must make certain that tenants’ and prospective 
tenants’ legal rights are protected. 


As an agent, the property manager must show good faith and loyalty to her prin- 
cipal (the owner); perform her duties with skill, care, and due diligence; fully 
disclose all pertinent facts; avoid commingling funds; and refrain from personal 
profits without the principal’s full knowledge and consent. 


State-defined responsibilities. In addition to the general responsibilities 
described here, the California Department of Real Estate has prepared a list of 
specific duties: 


E Establish the rental schedule that will bring the highest yield consistent 
with good economics 
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Merchandise the space and collect the rents 

Create and supervise maintenance schedules and repairs 

Supervise all purchasing 

Develop a policy for tenant-resident relations 

Develop employee policies and supervise employees’ operations 
Maintain proper records and make regular reports to the owner 

Qualify and investigate prospective tenants’ credit 

Prepare and execute leases 

Prepare decorating specifications and secure estimates 

Hire, instruct, and maintain satisfactory personnel to staff the building(s) 
Audit and pay bills 

Advertise and publicize vacancies through selected media and broker lists 
Plan alterations and modernizing programs 


Inspect vacant space frequently 


Keep abreast of economic conditions and posted competitive market 
conditions 


Pay insurance premiums and taxes and recommend tax appeals when 
warranted 


Basic Responsibilities 


The principal functions of a property manager can be summarized as seven basic 
responsibilities: 

Marketing space by advertising and securing desirable tenants 
Collecting rents 

Handling tenant complaints and physically caring for the premises 
Purchasing supplies and equipment and paying for repairs 

Hiring needed employees and maintaining good public relations 


Keeping proper records and preparing required reports 


oo ee Se ee 


Making recommendations to the owner on matters of improvements, 
changes in use and insurance coverage, and operational changes requir- 
ing owner approval 


Establishing rent schedules. Rent schedules are the rents to be asked 
for and set forth in the lease. Effective rent is often less than scheduled rent if 
inducements are provided to the tenant, such as one month’s free rent for a one- 
year lease. If the scheduled rent were $1,200 a month, the effective rent in this 
case would only be $1,100 per month ($1,200 x 11 months = $13,200 for the year 
or $1,100 per month). Rent levels usually are determined on the premise of scarcity 
and comparability of values in the area. How much rent is charged will affect the 
cost and time required to rent the unit, the length of each tenant’s stay, decorating 
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costs between tenants, and overall vacancy rate. To set up proper rent schedules, 
the manager must make a skilled and thorough analysis of the neighborhood. This 
analysis will include but not be limited to the following: 


E The character of the immediate neighborhood 

E The economic level and size of families 

E Trends in population growth and occupants per unit 
E 


Directional growth of the community and expansion and growth of local 
industries 


Availability of transportation, recreation, shopping, churches, and schools 
The condition of the housing market versus population growth trends 


Current area vacancy factors 


Similarly desirable rental units currently available 


The objective of the analysis is to set up a rental schedule commensurate with the 
findings. 


There are internet sites that provide data on comparable properties. They are very 
helpful in setting rent schedules. One such website is www.rentometer.com. 


The objective of good property management is to achieve the combination of rent 
and vacancy that provides the owner with the greatest net. Conducting surveys 
and establishing rental schedules are very important. Statistics show that uncol- 
lected rent is worse than a vacancy, because the property suffers wear and tear 
from the occupant and the opportunity to place a desirable tenant in the unit is 
lost. In establishing rent levels, the property manager should realize that a vacant 
unit is not in competition with units already rented. The only competition is with 
other vacant units. 


A number of owners are using algorithms to determine rents. They use math- 
ematical formulas based on the data entered. 


The property manager must know the legal rights of tenants and legal procedures 
to take in notices and evictions. The manager must be aware of federal and state 
antidiscrimination statutes. The manager must also understand what actions could 
be construed as sexual harassment. Knowledge of local and state building health 
and safety codes, as well as any rent control restrictions, is also necessary as they 
relate to management duties. 


The Occupational Safety and Health Act (OSHA) is important to property man- 
agers who are hiring seven or more employees. The law requires compliance with 
safety standards, recordkeeping, and reporting. It covers equipment condition, 
maintenance, and safety precautions. The maximum penalty OSHA can assess 
for a single violation is $13,653 (2021). The amount of $136,532 can be assessed 
for repeated or willful violations (2021). California has passed its own Cal OSHA 
provisions. 
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Properties requiring management include office buildings, apartment buildings 
and other residential properties, commercial structures, shopping centers, dis- 
tribution centers, public buildings, recreation centers, hotels, motels, industrial 
facilities, restaurants, and theaters. Recently, other properties have joined the list 
and are rapidly gaining in importance and popularity. These include the following: 


E Condominium associations 
Industrial parks 


Mobile home parks 


E 

E 

E Miniwarehouses 
m@ Marinas 

E 


Airports 


A few of these are described in more detail in this section. 


Residential Properties 


Residential properties are by far the most numerous of the properties subject to 
professional management. There are approximately 139.68 million occupied 
housing units in the United States (Census Bureau 2019 estimate). 


The housing market is stratified, meaning that the marketplace behaves differ- 
ently based on price range. There may be a high vacancy rate at one rental range 
and a severe housing shortage at another range. Nevertheless, a general nation- 
wide housing shortage has resulted in a rapid rise in rental rates. Three million 
new housing starts each year would be required merely to replace end-of-the-line 
units that should be demolished. 


Residential property managers should be familiar with state and local rent control 
ordinances to make certain that rents and rent increases charged are not in viola- 
tion of the law. Rent control restrictions vary by community. 


Allowable rental increases are also subject to different restrictions. Under the 
Costa-Hawkins Rental Housing Act, landlords who are subject to rent control 
are free to establish new base rents for new tenants, as well as for sublessees and 
assignees when landlord consent is required for the sublease or assignment. 


The Costa-Hawkins Act also prevents cities from imposing rent control on build- 
ings constructed after 1995 as well as on single-family dwellings. 


Residential managers also must fully understand their obligations under state and 
federal fair housing legislation, as well as under the Real Estate Commissioner’s 
Regulations dealing with fair housing. (See Unit 2 for specific requirements.) 


Residential managers of lower-priced units should be familiar with Section 8 hous- 
ing. This is a rental program under which all or part of a low-income tenant’s rent 
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is paid through the county. County administrators must inspect the property for 
eligibility, and tenants must meet stated criteria and be approved by the county. 


Short-term rentals. Individual ownership of condominiums generally 
involves property management. Firms like Airbnb, Vrbo, and Vacasa enjoyed sig- 
nificant recent growth. While they use the internet for rentals, they hire a great 
many managers to supervise the condition of the units and work with the owners. 


Condominiums. A growing segment in the property management field is 
condominium association management. This type of management is often heavy 
on the accounting aspects. The duties of the condominium association manager 
likely would include the following: 


E Collecting fees and assessments from members 
E Issuing financial statements to the association 


E Ensuring that homeowners associations provide members an annual 
financial statement and the Assessment and Reserve Funding Disclosure 
Summary form, which spells out current assessments, additional scheduled 
assessments reserve account balance, and obligations 


Contracting for or hiring for all improvements, maintenance, and repairs 
Enforcing covenants, conditions, and restrictions (CC&Rs) 


Handling tenant interpersonal disputes and/or complaints 


Filing tax returns (if applicable), as well as handling workers’ compensa- 
tion, unemployment compensation, insurance, and so forth 


E Seeing that the property is insured as to damage and owner and director 
liability 
E Making suggestions to the board of directors 


E Attending directors’ meetings 


In condominium associations, property managers don’t make policy; they merely 
carry out policy as directed by the board of directors and the covenants, condi- 
tions, and restrictions in each deed. A condominium association manager must 
understand that different board members have different personal agendas. For 
example, some members may be primarily focused on security, while others are 
interested in keeping assessments to a minimum. A property manager must avoid 
becoming involved in the politics of the homeowners association and must focus 
on the instructions of the board. However, the manager does have a duty to make 
informed recommendations to the board. 


A number of computer programs designed for condominium association manage- 
ment provide financial records, spreadsheets, work orders, and even much of the 
routine correspondence of the association. 
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Mobile home parks. Management of a mobile home park is a specialty field 
involving the following: 


E Park development 
m Public amenities 
E Enforcement of park rules 


E Approval of lease assignments on sale of units 


In parks where the individual lots are owned by the mobile-unit owners, the 
mobile home park management duties become similar to the duties of a condo- 
minium association manager. However, the park manager should be aware that 
the laws governing evictions from rental space parks are much more restrictive 
for park owners than for other residential landlords. The park manager must give 
tenants a 12-month lease on request at current rent and must furnish tenants with 
an annual copy of the current California Civil Code covering mobile home parks, 
so that tenants understand their rights and responsibilities. The management of 
a mobile home park cannot require a homeowner to use a specific broker when 
replacing a unit in a rental park. 


Multifamily units. Residential property bought for investment is the most 
common professionally managed property. Statistics indicate that multiple-family 
units account for approximately 30% of residential housing in the United States. 


The more problems a property has, the more it needs professional management. 
Because properties that have had a troubled history can take a great deal of a prop- 
erty manager’s time, the manager’s fee scale is generally higher for such properties. 


Public housing. Ownership of public housing is important to property man- 
agement. The largest single landlord in the United States is the collective 3,300 
public housing authorities. More than 1.3 million units are controlled by public 
housing authorities. A great many property managers are employed by federal, 
state, and local housing authorities. 


Traditionally, management of public housing has almost exclusively concentrated 
on the physical and financial aspects of the projects. Management is beginning to 
realize the importance of social aspects of public housing management. 


Single-family homes. Besides homes purchased for rental, there are many 
instances requiring single-family home management for absentee owners. In resort 
areas, Many Owners use property management to care for their properties and, 
in some cases, to handle short-term rentals. Property management might also be 
required for property in probate and for lenders who have foreclosed. Generally, 
because single-family units require more management time per unit than multi- 
family units, management charges tend to reflect this greater effort. 


Office Buildings 


Office buildings are the major commercial property. Office space requirements, as 
well as available inventory, are directly related to the local economy. The larger 
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users of office space, such as banks, savings associations, and insurance companies, 
often build for their own use but also provide a large amount of excess of space for 
leasing purposes. 


Overbuilding of office structures intensified the need for professional management 
because owners didn’t want to give any advantage to other owners: Competition 
for lessees can be heated. 


Many areas of California now have a glut of office space. In such areas, conces- 
sions are necessary to attract tenants. In some instances, property managers agree 
to assume a tenant’s current lease to encourage the tenant to take a larger space 
under a long-term lease. The agent then has the job of marketing the “trade-in” 
space. 


Specialized offices, such as medical or legal offices, have special problems. 


Maintenance. Besides merchandising of office space, the manager of an office 
building must handle maintenance or service problems unique to this type of 
operation. This job includes such activities as the following: 


E Servicing all operating equipment and public facilities, such as lobbies, 
lights, and washrooms 


E Maintaining elevators, which are indispensable in a highrise (usually 
involves an elevator maintenance contract) 


E Cleaning (usually done at night) 


E Other routine maintenance, including window cleaning, waste removal, 
light bulb replacement, heating, ventilation, and air-conditioning 


E Preparing and updating a maintenance operations manual that shows a 
list of all equipment with the vital information concerning each piece of 
equipment 

E Compliance with health and fire codes, as well as the Americans with Dis- 
abilities Act. 

Protection. Protection of the premises is a management function. It includes 
such vital items as these: 

E Key control 

E Alarm systems 

E Lighting 

E Security guard employment 
E Fire-prevention techniques 
E Insurance coverage 


Retail Space 


Management of retail space requires many of the same skills and concerns as office 
management. In multiunit commercial properties, the manager should consider 
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the effect a prospective tenant will have on the business of other tenants. Manag- 
ers will often seek out particular tenants or businesses in order to contribute to the 
overall operation of the property. 


Industrial Management 
Industrial management is rather specialized because of the skills required. Indus- 
trial managers must have knowledge in many areas, including the following: 


E Fire-suppression systems (sprinklers) and water capacity and pressure for 
various uses 


E Floor and ceiling load capacities 


Hazardous and toxic substances (use, storage, and disposal), as well as 
underground tanks 


Air- and water-quality control 

Loading dock requirements 

Electrical capacity and three-phase wiring 
Reading blueprints for modification 
Specific zoning regarding uses allowed 
Special insurance requirements 


Security and security systems 


Large cooling, heating, and ventilation systems 


Industrial managers might manage specific property or an entire industrial park. 
The industrial property manager’s duties primarily relate to renting, but they also 
involve common area maintenance and protecting the property and the owners 
from liability. 


Security is of prime importance to lessors and lessees for all types of property. It 
applies to personal security of tenants, employees, and guests as well as security for 
the lessee’s property. 


Because no property can be absolutely safe, a property manager should never indi- 
cate to tenants that a property is safe or secure. This could be seen by the court as 
a warranty as to safety. Nevertheless, your best efforts should be used to make the 
premises as safe as is reasonably possible. 


Each property has unique security issues. The property manager should consider 
an emergency evacuation plan, adequate interior and exterior lighting, use of 
solid core and fire-resistant doors, type of door and window locks, a security alarm 
system, and security and protection for all personnel, tenants, equipment, and 
property records. They should also consider: 


E Antivirus software 


E Anthacking software (compatible with your antivirus software) 
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E An encryption program for sensitive data 

E Cloud storage 

E Removal and safe storage of memory sticks 

E Hiring a security consultant to review your efforts 


While these methods won’t guarantee complete data protections, they will show 
you acted in a responsible manner to protect data in the event of a lawsuit. 


Liability of Manager 


Managers have been held liable for failure to comply with health and safety 
ordinances, as well as for building code violations. If funds are not available for 
compliance, it would be in the manager’s best interest to give up management. 


Managing for Out-of-State Owners 


Property managers must withhold 7% of gross rents received in excess of $1,500 
per calendar year for the California Franchise Tax Board if the owner resides out- 
side of California (the gross rent received less management fees). 


Managing for Foreign Owners 


Property managers who remit rent payments to a foreign owner must withhold 
30%, unless exempt by tax treaty. Failure to comply can result in manager liability 
for 30% of gross rent plus penalties and interest. 


MANAGEMENT AGREEMENT 


Management fees are usually 


a percentage of the gross, not 
the net. 
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It makes no difference whether the property involved is an office building, a resi- 
dential property, or a shopping center; the responsibilities assumed by the manager 
are so important that they warrant a written agreement. The management agree- 
ment formalizes the relationship between the owner and the manager and points 
out the rights, and duties of each party. The forms used for this purpose may vary, 
but regardless of the property involved, certain basic points must be included: 


E Identification of the parties 

E Sufficient identification of the property 

E The contract period, including the beginning and the termination dates 

E Management’s and owner’s responsibilities 

E Management fees—the amount, when it is to be paid, and the manner of 

payment 

E Provision for management accounting, including records to be kept and 
reports to be made 


Management fees can cover one or a combination of the following: 


@ Flat fees 
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E Minimum fee 
E Minimum plus percentage of the gross (very common compensation) 


E Leasing fee (flat fee or a percentage of the lease rental; generally a higher 
percentage for the first year and a lower percentage for subsequent years) 


E Additional fees or percentages for special services, such as drafting leases, 
supervising repairs, remodeling, handling evictions, overseeing contracts, 
and collecting delinquent accounts of former tenants 


In addition, management contracts provide for reimbursement of costs, which 
may or may not include such items as advertising. Generally, the more manage- 
ment problems a property has, the higher the management fee percentage. Larger 
properties tend to be managed at lower percentages. 


Figure 15.1 is the Property Management Agreement Form prepared by the 
California Association of REALTORS®. This excellent form is self-explanatory. 
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The following form is copyrighted by the California Association of REALTORS®, © 2017, and is reprinted under a limited license with 
permission. Photocopying or any other reproduction, whether electronic or otherwise, is strictly prohibited. 


Se PROPERTY MANAGEMENT AGREEMENT 
3 OF REALRORSO (C.A.R. Form PMA, Revised 6/17) 


15_CA_RE_Practice_U15.indd 509 


Date Prepared: 


(“Owner”), and 
(‘Broker’), agree as follows: 


APPOINTMENT OF BROKER: Owner hereby appoints and grants Broker (hereinafter “Property Manager”) the exclusive right to rent, 
lease, operate and manage the property(ies) known as 


and any,additional property that may later be added to this Agreement (“Property”), upon the terms below, 
for the period beginning (date) and ending (date) , at 11:59 PM. 

(If checked:) Q Either party may terminate this Property Management Agreement (“Agreement”) on at least 30 days written notice 

months after the original commencement date of this Agreement. After the exclusive term expires, this Agreement shall continue as a non- 
exclusive agreement that either party may terminate by giving at least 30 days written notice to the other. 


PROPERTY MANAGER ACCEPTANGE: Property Manager accepts the appointment and grant, and agrees to: 
A. Use due diligence in the performance of this Agreement. 
B. Furnish the services of its firm for the rental, leasing, operation and management of the Property. 


AUTHORITY AND POWERS: Owner grants Property Manager the authority and power, at Owner's expense, to: 


A. ADVERTISING: Display FOR RENT/LEASE and similar signs on the Property. Advertise the availability of the Property, or any part 
thereof, for rental or lease.insthé Multiple Listing,Service and other online media. 


B. RENTAL; LEASING: Initiate, sign),renew, modify or cancel rental agreements and leases for the Property, or any part thereof; 
collect and give receipts for rents, other fees, charges and security deposits. Any lease or rental agreement executed by 
Property Manager for Owner shall not exceed year(s) or O shall be month-to-month. Unless Owner authorizes 
a lower amount, rent shall be: at market rate; OR La minimum of $ per ; OR see 
attachment. 


C. TENANCY TERMINATION: Sign and serve in Owner's name notices that are required or appropriate; commence and prosecute 
actions to evict tenants; recover possession of the Property in Owner’s name; recover rents and other sums due; and, when expedient, 
settle, compromise and release claims, actions and suits and/or reinstate tenancies. If Landlord permits Tenant to pay rent by direct 
deposit such as wire or electronic transfer or other online method, Landlord should discuss with a Landlord-Tenant attorney the 
implications of doing so in the event Tenant defaults and an eviction becomes necessary. 


D. REPAIR; MAINTENANCE: Make, cause to be made, and/orssupervise repairs, improvements, alterations and decorations to the 
Property; purchase, and pay bills for, services‘and suppliés. Owner agrees that state and local water use restrictions will supersede any 
obligation by Property Manager or any Tenant to water/maintain gardens, landscaping trees or shrubs. Property Manager shall obtain 
prior approval of Owner for all expenditures over $ for any one item. Prior approval shall not be required for monthly or 
recurring operating charges or, if in Property Manager’s.opinion, emergency expenditures over the maximum are needed to protect the 
Property or other property(ies) from damage, preventinjury to persons,avoid suspension of necessary services, avoid penalties or fines, 
or suspension of services to tenants required by a lease or rental agreement or by law, including, but not limited to, maintaining the Property 
in a condition fit for human habitation as required by Civil Code §§1941 and 1941.1 and Health and Safety Code §§17920.3 and 17920.10. 


E. REPORTS, NOTICES AND SIGNS: Comply with federal, state or local law requiring delivery of reports or notices and/or posting of signs or 
notices. 


F. CONTRACTS; SERVICES: Contract, hire, supervise and/or discharge firms and persons, including utilities, required for the operation 
and maintenance of the Property. Property Manager may perform any of Property Manager's duties through attorneys, agents, employees, 
or independent contractors and, except for persons working in Property Manager's firm, shall not be responsible for their acts, omissions, 
defaults, negligence and/or costs of same. 


G. EXPENSE PAYMENTS: Pay expenses and costs for the Property from Owner's funds held by Property Manager, unless otherwise 
directed by Owner. Expenses and costs may include, but are not limited:to, property management compensation, fees and charges, 
expenses for goods and services, property taxes and other taxes, Owner's Association dues, assessments, loan payments and 
insurance premiums. 


H. SECURITY DEPOSITS: Receive security deposits from tenants, which deposits shall be L given to'Owner, or L] placed in Property 
Manager's trust account and, if held in Property Manager's trust account, pay from Owner's funds all interest on tenants’ security 
deposits if required by local law or ordinance. Owner shall be responsible to tenants for return of security deposits and all interest due 
on security deposits held by Owner. 


|. | TRUST FUNDS: Deposit all receipts collected for Owner, less any sums properly deducted or disbursed, in a financial institution whose 
deposits are insured by an agency of the United States government. The funds shall be held in a trust account separate from Property 
Manager's personal accounts. Property Manager shall not be liable in event of bankruptcy or failure of a)financial institution. 


J. RESERVES: Maintain a reserve in Property Manager's trust account of $ 


K. DISBURSEMENTS: Disburse Owner's funds held in Property Manager's trust account in the following order: 
(1) Compensation due Property Manager under paragraph 8. 


(2) All other operating expenses, costs and disbursements payable from Owner's funds held by Property Manager. 
(3) Reserves and security deposits held by Property Manager. 
(4) Balance to Owner. 


Owner's Initials ( X ) 
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FIGURE 15.1: 


Property Management Agreement (continued) 


Owner Name: Date: 
L. OWNER DISTRIBUTION: Remit funds, if any are available, monthly (or ), to Owner. 
M. OWNER STATEMENTS: Render monthly (or O Quarterly or ), and year-end statements of receipts, expenses and 
charges for each Property. 
N. PROPERTY MANAGER FUNDS: Property Manager shall not advance Property Manager’s own funds in connection with the Property or 
this Agreement. 
O. KEYSAFE/LOCKBOX: (If checked) Owner authorizes the use of a keysafe/lockbox to allow entry into the Property and agrees to 


6. 


sign a keysafe/ lockbox addendum (C.A.R., Form KLA). 


OWNER RESPONSIBILITIES: Owner shall: 


A. 


F; 


G. 


Provide all documentation, records and disclosures as required by law or required by Property Manager to manage and operate 
the Property, and immediately "notify Property Manager if Owner becomes aware of any change in such documentation, records or 
disclosures, or any matter affecting the habitability of the Property. 

Indemnify, defend and hold harmless)Property Manager, and all persons in Property Manager's firm, as permitted by law, from all 
costs, expenses), suits, liabilities, damages, attorney fees and claims of every type, including but not limited to those arising out of 
injury or death of any person, or damage to any real or personal property of any person, including Owner, (i) for any repairs performed 
by Owner or by others hired directly by Owner; (ii) for those acts relating to the management, leasing, rental, security deposits, or 
operation of the Property by Property Manager, or any person in Property Manager's firm, or the performance or exercise of any of the 
duties, powers or authorities granted to Property Manager; or (iii) from any incorrect or incomplete information supplied by Owner, 
or from any material facts that Owner knows but fails to disclose including dangerous or hidden conditions on the Premises. 
Maintain the Propertyiin’a condition fit for human habitation as required by Civil Code §§ 1941 and 1941.1 and Health and Safety Code 
§§ 17920.3 and 17920.10 and other applicablelaw: 

Pay all interest on tenants’ security;deposits if required by local law or ordinance. 

Carry and pay for: (i)ypublic and premises liability insurance in an amount of no less than $1,000,000; and (ii) property damage and 
worker's compensation insurance adequate to protect the interests of Owner and Property Manager. Property Manager shall be, and 
Owner authorizes Property Manager to be,,named as an additional insured party on Owner's policies. 

Pay any late charges, penalties and/or interest imposed by lenders or other parties for failure to make payment to those parties, if the 
failure is due to insufficient funds in Property Manager's trust account available for such payment. 

Immediately replace any funds required ifthere are insufficient funds in Property Manager's trust account to cover Owner's responsibilities. 


OWNER REPRESENTATIONS: 


A. 


Owner represents that, unless otherwise specified in writing, Owner is unaware of: (i) any recorded Notice of Default affecting the 
Property; (ii) any delinquent amounts due*under any loan secured by, or other obligation affecting, the Property; (iii) any bankruptcy, 
insolvency or similar proceeding affecting the Property; (iv) any litigation, arbitration, administrative action, government investigation, 
or other pending or threatened action that does or may affect the Property or Owner’s ability to transfer it; and (v) any current, 
pending or proposed special assessments affecting the Property Owner shall promptly notify Property Manager in writing if Owner 
becomes aware of any of these items during the termyof this Agreement. 

Owner represents that any and all residential rental unit(s) on the Property contain all permits and government approvals needed to 
lawfully lease or rent any such unit as a dwelling, except: 


TAX WITHHOLDING: 


A. 


If Owner is not a California Resident or a corporation or LLC qualified to conduct business in California, Owner authorizes 
Property Manager to withhold and transmit to California Franchise Tax Board (“FTB”) 7% of the GROSS payments to Owner 
that exceed $1,500 received by Property Manager, unless’ Owner completes and transmits to Property Manager FTB form 
589, nonresident reduced withholding request, FTB form 588, nonresident withholding waiver, or FTB form 590, withholding 
exemption certificate. 


If Owner is a nonresident alien individual, a foreign entity, or other non-U.S. person (Foreign Investor) Owner authorizes 
Property Manager to withhold and transmit to the Internal Revenue Service (IRS) 30%,.of the GROSS rental receipts unless 
Owner elects to treat rental income as “effectively connected income” by submitting to Property Manager a fully completed 
IRS form W-8ECI, Certificate of Foreign Person’s Claim for Exemption From Withholding on Income Effectively Connected 
With the Conduct of a Trade of Business in the United States. A Foreign investor Owner will need to obtain a U.S. tax payer 
identification number and file a declaration with the IRS regarding effectively connected income in order to complete the form 
given to Property Manager. Further, the Foreign Investor Owner willsbe responsible for making any necessary estimated tax 
payments. 


OWNER DISCLOSURE: 


A. 


LEAD-BASED PAINT: 
(1) The Property was constructed on or after January 1, 1978. 


OR (2) The Property was constructed prior to 1978. 


c. 


D. 


(i) Owner has no knowledge of lead-based paint or lead-based paint hazards in thesousing except: 


(ii) Owner has no reports or records pertaining to lead-based paint or lead-based paint hazards in the housing, except the 
following, which Owner shall provide to Property Manager: 
POOL/SPA DRAIN: Any pool or spa on the property does (or, O does not) have an approved anti-entrapment drain cover, device 


or system. 
MOLD: The Property was treated in (month) (year) for elevated levels of mold which was previously 
detected in the following location(s): 
Owner has no reports or records pertaining to elevated levels of mold in the Property, except: 
Owner has no knowledge of elevated levels of mold currently in the Property, except: 


ASBESTOS: Asbestos was removed from the Property in (month) (year) in the following location(s): 


Owner's Initials ( ) re 
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Property Management Agreement (continued) 


Owner Name: Date: 


Owner has no reports or records pertaining to asbestos in the Property, except: 
Owner has no knowledge of asbestos currently in the Property, except: 


E. PEST CONTROL: Owner has entered into a contract for periodic pest control treatment of the Property. Owner, within 3 days, will 

provide Property Manager a copy of the notice originally given to owner by the pest control company. 

F; METH CONTAMINATION: Owner has received an order from a health official prohibiting occupancy of any part of the Property 

because of methamphetamine contamination. Owner, within 3 days, will provide Property Manager a copy of the order. 

Contamination specified in the order C has or C] has not been remedied. 

G. BED BUG DISCLOSURE: Owner acknowledges that beginning July 1, 2017, for new tenants and by January 1, 2018, all tenants 

must be provided a notice regarding bed bugs (C.A.R. Form BBD). Owner further acknowledges that it is unlawful to show, rent, or 

ease a property if there is a known current bed bug infestation. 1 Owner knows of a current infestation. 

H. WATER SUBMETERS: The Property contains two or more units served by a single water meter and Owner has installed a submeter 

o measure and charge each individual unit for water usage. Effective January 1, 2018, Owner agrees to comply with Civil Code §§ 

1954.201 through 1954.219 and authorizes Property Manager to provide the required Water Submeter Addendum (C.A.R. Form WSM). 

I. CARBON MONOXIDE DETECTORS: The Premesis has a fossil fuel burning heater, appliance, or an attached garage. Landlord 

has [C] has not installed carbon monoxide detector devices in accordance with legal requirements. 

J. SMOKE ALARMS: Landlord has O has not installed smoke alarm(s) in each bedroom, in the hallway outside of each bedroom 
and on each floor whether or not a bedroom is located on the floor in compliance with legal requirements. 

K. WATER CONSERVING PLUMBING FIXTURES: The Premises was built prior to January 1, 1994. The Owner has has not 
installed water conserving plumbing fixtures (toilets, shower heads, interior faucets, urinals) as per Civil Code section 1101.1 et seq 
effective as of 1/1/2017 for single family residential properties and 1/1/2019 for multifamily residential properties. 

L. WATER HEATERS: Water heater hasil has not been braced, anchored or strapped to resist falling or horizontal displacement due 
to earthquake motion. 

M. PROP. 65 WARNING NOTICE: Landlord has has not posted a proposition 65 warning notice on the Property. 

COMPENSATION: 


8. 

A. Owner agrees to pay Property Manager.fees in the amounts indicated below for: 

(1) Management: 

(2) Renting or Leasing: 

(3) Evictions: 

(4) Preparing Property for rental or lease: 

(5) Managing Property during extended periods of vacancy: 

(6) An overhead and service fee added to the cost.of all work performed by, or at the direction of, Property Manager: 

(7) Other: 

B. This Agreement does not include providing on-site management services, property sales, refinancing, preparing Property for sale or 
refinancing, modernization, fire or major damagerestoration,rehabilitation, obtaining income tax, accounting orlegal advice, representation 
before public agencies, advising on proposed new Construction, debt collection, counseling, attending Owner's Association meetings or 
If Owner requests Property Manager to perform services not included insthis Agreement, a fee shall be agreed upon before these 
services are performed. 

C. Property Manager may divide compensation, fees and charges due under this Agreement in any manner acceptable to Property Manager. 

D. Owner further agrees that: 

(1) Property Manager may receive and keep fees and charges from tenants for: (i) requesting an assignment of lease or sublease of 
the Property; (ii) processing credit applications; (iii) any returned checks and/or (L) if checked) late payments; and (iv) any other 
services that are not in conflict with this Agreement. 

(2) Property Manager may perform any of Property Manager's duties, and obtain necessary products and services, through affiliated 
companies or organizations in which Property Manager may own an interest. Property Manager may receive fees, commissions 
and/or profits from these affiliated companies or organizations. Property Manager has an ownership interest in the following 
affiliated companies or organizations: 

Property Manager shall disclose to Owner any other such relationships as they occur. Property Manager shall not receive any fees, 
commissions or profits from unaffiliated companies or organizations in the performance of this Agreement, without prior disclosure 
to Owner. 

(3) Other: A 

9. AGENCY RELATIONSHIPS: Property Manager may act, and Owner hereby consents to Property Manager acting, as dual agent for Owner 
and tenant(s) in any resulting transaction. If the Property includes residential property with one-to-four dwelling units and this Agreement 
permits a tenancy in excess of one year, Owner acknowledges receipt of the “Disclosure Regarding Agency Relationships” (C.A.R. Form 
AD). Owner understands that Property Manager may have or obtain property management agreements on other property, and that potential 
tenants may consider, make offers on, or lease through Property Manager, property the same as or similar to Owner's Property. Owner 
consents to Property Manager’s representation of other owners’ properties before, during and after the expiration of this Agreement. 

10. NOTICES: Any written notice to Owner or Property Manager required under this Agreement shall be served by sending such notice by 
first class mail or other agreed-to delivery method to that party at the address below, or at any different address the parties may 
later designate for this purpose. Notice shall be deemed received three (3) calendar days after deposit into the United States mail 
OR 

Owner's Initials ( X ) 
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FIGURE 15.1: 


Property Management Agreement (continued) 


Owner Name: Date: 


11. 


12. 
13. 


14. 


15. 


DISPUTE RESOLUTION: 

A. MEDIATION: Owner and Property Manager agree to mediate any dispute or claim arising between them out of this Agreement, 
or any resulting transaction, before resorting to arbitration or court action. Mediation fees, if any, shall be divided equally among 
the parties involved. If, for any dispute or claim to which this paragraph applies, any party (i) commences an action without 
first attempting to resolve the matter through mediation, or (ii) before commencement of an action, refuses to mediate after a 
request has been made, then that party shall not be entitled to recover attorney fees, even if they would otherwise be available 
to that party in any,such action. Exclusions from this mediation agreement are specified in paragraph 11B. 

B. ADDITIONAL MEDIATION TERMS: The following matters shall be excluded from mediation and arbitration: (i) a 
judicial or non-judicial foreclosure or other action or proceeding to enforce a deed of trust, mortgage or installment 
land sale contract as defined in Civil Code §2985; (ii) an unlawful detainer action; (iii) the filing or enforcement of a 
mechanic’s lien; and (iv) any matter that is within the jurisdiction of a probate, small claims or bankruptcy court. The 
filing of a court action to enable the recording of a notice of pending action, for order of attachment, receivership, 
injunction, or other provisional remedies, shall not constitute a waiver or violation of the mediation provisions. 

C. ADVISORY: If Owner and Property Manager desire to resolve disputes arising between them rather than court, they can 
document» their, agreement by attaching and signing an Arbitration Agreement (C.A.R. Form ARB). 


EQUAL HOUSING OPPORTUNITY: The Property is offered in compliance with federal, state and local anti-discrimination laws. 
ATTORNEY FEES: In any actionsproceeding or arbitration between Owner and Property Manager to enforce the compensation provisions 


of this Agreement, the»prevailing Owner or Property Manager shall be entitled to reasonable attorney fees and costs from the non-prevailing 
Owner or Property Manager, except as provided in paragraph 11A. 


ADDITIONAL TERMS: _[] Keysafe/Lockbox Addendum (C.A.R. Form KLA); [] Lead-Based Paint and Lead-Based Paint 
Hazards Disclosure (C.A.R. Form ELD) 


TIME OF ESSENCE; ENTIRE CONTRACT; CHANGES: Time is of the essence. All understandings between the parties are incorporated in 
this Agreement. Its terms are intended.by the parties as a final, complete and exclusive expression of their Agreement with respect to its 
subject matter, and may not be contradicted by evidence of any prior agreement or contemporaneous oral agreement. If any provision 
of this Agreement is held to be ineffective or invalid, the remaining provisions will nevertheless be given full force and effect. Neither this 
Agreement nor any provision in it may be extended, amendedj modified), altered or changed except in writing. This Agreement and any 
supplement, addendum or modification, including,any copy, may be signed in two or more counterparts, all of which shall constitute one 
and the same writing. 


Owner warrants that Owner is the owner of the Property or has the authority to execute this Agreement. Owner acknowledges Owner 
has read, understands, accepts and has received a copy of the Agreement. 


REPRESENTATIVE CAPACITY: This Property Management Agreementis being signed for Owner by an individual acting in a Representative 


Capacity as specified in the attached Representative Capacity Signature Disclosure (C.A.R. Form RCSD-LL). Wherever the signature or initials 
of the representative identified in the RCSD appear on this Agreement or any related documents, it shall be deemed to be in a representative 
capacity for the entity described and not in an individual capacity, unless otherwise indicated. Owner (i) represents that the entity for which the 
individual is signing already exists and (ii) shall Deliver to Broker, within 3 Days,After Execution of this Agreement, evidence of authority to act 
(such as but not limited to: applicable trust document, or portion thereof, letters testamentary, courtorder, power of attorney, corporate resolution, 
or formation documents of the business entity). 


Owner Date 
Owner 
Print Name Social Security/Tax ID # (for tax reporting purposes) 
Address City State Zip 
Telephone Fax Email 
Owner Date 
Owner 
Print Name Social Security/Tax ID # (for tax reporting purposes) 
Address City State Zip 
Telephone Fax Email 
Real Estate Broker (Firm) DRE Lic. #: 
By (Agent) DRE Lic. #: Date 
Address City State Zip 
Telephone Fax Email 


© 1991-2017, California Association of REALTORS®, Inc. United States copyright law (Title 17 U.S. Code) forbids the unauthorized distribution, display and reproduction of 
this form, or any portion thereof, by photocopy machine or any other means, including facsimile or computerized formats. 

THIS FORM HAS BEEN APPROVED BY THE CALIFORNIA ASSOCIATION OF REALTORS®. NO REPRESENTATION IS MADE AS TO THE LEGAL VALIDITY OR 
ACCURACY OF ANY PROVISION IN ANY SPECIFIC TRANSACTION. A REAL ESTATE BROKER IS THE PERSON QUALIFIED TO ADVISE ON REAL ESTATE 
TRANSACTIONS. IF YOU DESIRE LEGAL OR TAX ADVICE, CONSULT AN APPROPRIATE PROFESSIONAL. 


1 | Published and Distributed by: 

REAL ESTATE BUSINESS SERVICES, INC. 

N | a subsidiary of the California Association of REALTORS® 
525 South Virgil Avenue, Los Angeles, California 90020 
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ACCOUNTING RECORDS 


Although the number of bookkeeping records needed depends on the type of 
property managed and the volume of business involved, the selection and main- 
tenance of an adequate trust fund accounting system is essential in property 
management because of the fiduciary nature of the business. The responsibility for 
trust fund records is placed with the property management broker. The trust fund 
requirements set forth in Unit 3 are applicable to property managers and must be 
complied with. It is further recommended that an outside accountant be employed 
to review and audit the accounting system. 


Trust Ledger 


Section 2830 of the commissioner’s regulations requires that a trust ledger for 
property management accounts be established. As rents come in, they are posted 
to the owner’s account. Also recorded in the trust ledger is the money paid out on 
behalf of the owner. This includes any repair costs, payments of encumbrances, 
and payments for utilities or commissions. These expenses are charged against the 
income of the property, and the manager sends a statement to the owner at the 
end of each month. Again, trust records today generally are kept using computer 
software. 


IRS Reporting 


Any person who receives rental income must provide IRS Form 1099 for all ser- 
vice providers of $600 or more. 


LEASEHOLD ESTATES 


One of the responsibilities of a property manager involves leasing the property or 
acting as a consultant when drawing up the terms of the lease. 


A leasehold estate arises when an owner or a property manager acting as the own- 
er’s agent grants a tenant the right to occupy the owner’s property for a specified 
period for a consideration. The lessor is the owner and the lessee is the tenant. 


Basic Types of Leasehold Estates 


There are four basic types of leasehold estates, based on the length and nature of 
their duration: the estate for years, the estate from period to period, the estate at 
sufferance, and the estate at will. 


7 F 7 Estate for years. An estate that continues for a definite fixed period of time 
N ERENG O cons is an estate for years. The lease may be for any specified length of time, even for 
definite termination date. j , 
less than a year, measured in days, weeks, or months. Professional property manag- 
ers will generally insist on an estate for years. 


Estate from period to period. An estate from period to period is commonly 
called a periodic tenancy. The lease continues from period to period (either year 
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Net lease means the owner 
gets a net amount and 


property expenses are paid 
by the tenant. Payments are 
similar to an annuity. 
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to year, month to month, or week to week), as designated. The most common 
periodic tenancy is month to month. 


A periodic tenancy can be ended by a notice for the length of the rent-paying 
period but for no more than 30 days (60 days for mobile homes). However, if a 
residential tenant has lived on the premises for at least 12 months, a landlord must 
provide a 90-day notice to terminate the tenancy. 


If a tenant is under a rental agreement with a government agency, in certain Sec- 
tion 8 housing situations, a 90-day notice must be given to terminate. 


The lessor can change lease terms on a periodic tenancy by providing a tenant a 
30-day written notice; however, if the rent is increased more than 10% during a 
12-month period, then a 60-day notice is required. 


Estate at sufferance. An estate at sufferance is created when a tenant 
obtains possession of property legally but then remains on the property without 
the owner’s consent, such as a holdover tenant after the expiration of the lease- 
hold interest. A tenant at sufferance would need to be evicted from the property 
and cannot simply be ejected as a trespasser would. If the lessor accepts rent, the 
estate then becomes a periodic tenancy based on the rent-paying period. 


Estate at will. An estate at will has no specified time limit. Possession is given 
with permission, but no agreement is made as to rent. As an example, possession 
is given to a prospective tenant before the lease terms are agreed to. In California, 
such an estate requires a 30-day notice to terminate. 


Types of Leases 


The three basic lease forms the property manager will be expected to work with 
are the gross lease, the net lease, and the percentage lease. 


Gross lease. Under a gross lease, the tenant pays a fixed rental and the 
owner pays all other expenses for the property. Most residential leases and small 
commercial leases on office buildings are gross leases. As an example, the typical 
month-to-month lease is for a gross amount. 


To keep a tenant on a gross lease from holding over at the end of the term, the 
lease might include a holdover clause, which materially raises the rent when the 
lease period expires. This encourages the tenant to either sign a new lease or 
vacate the premises. 


Net lease. Under the terms of a net lease, besides a basic rent, building 
expenses are passed on to the tenant. There are three types of net leases: 
E Single net lease—The tenant pays the taxes and the base rent. 


E Double net lease—The tenant pays for the insurance, as well as taxes and 
base rent. 


E Triple net lease—In addition to taxes, insurance, and base rent, the tenant 
is responsible for all property maintenance and repairs. 
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The term net lease is generally used in reference to a triple net lease. 


Net leases are generally long-term leases and often are found in sale-leasebacks 
and where buildings are constructed for a particular tenant. The buyer (investor) 
wants a stated return. To keep the same relative purchasing power, the lessor on a 
net lease generally wants the net amount tied to an inflationary index, such as the 
Consumer Price Index. 


Percentage lease. A percentage lease generally provides for a stated percent- 
age of the gross receipts of a business to be paid as rent. Generally, the percentage 
lease is tied in with a minimum rent and a covenant to remain in business. The 
percentage lease also might include hours of operation and a prohibition against 
the lessee’s conducting offsite “warehouse” sales. 


Percentage leases are typically used in shopping centers, where each business aids 
other businesses. Shopping center leases may have a requirement that a separate 
percentage of the gross be used for cooperative advertising in newspaper supple- 
ments or on radio or TV. 


In addition, a percentage lease may include a recapture clause, which provides 
that should a tenant not obtain a desired gross, then the lessor has the right to 
terminate the lease. 


Leases may combine features; for example, a basic gross lease plus a percentage of 
the gross. What can be done with leases is limited only by the imagination of the 
parties. 


Figure 15.2 shows typical percentages charged for different businesses having per- 
centage leases. In determining the percentage of gross sales that must be paid by 
the lessee, the greater the tenant’s markup, the higher the percentage on the lease 
(e.g., 50% on a parking lot rental and 2% on a supermarket rental). Percentages 
will vary based on vacancy factors, alternative locations, quality of goods sold, 
traffic count, et cetera. 


Typical Lease Percentages Charged 


Type of Business Percentage of Gross Sales 
Liquor stores 1.5-5 

Card and gift 3-6 

Drugstores 2.5-4 

Jewelry 7 and up 

Pet stores 5-8 
Restaurants 4-7 

Grocer and supermarkets 1-2 


Various professional associations publish average percentages currently being 
charged for different types of businesses. Lessors, of course, want the maximum 
percentage possible that will still allow the business to remain a viable entity. 
Typically, a percentage lease will include an audit provision that allows a landlord 
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the ability to periodically audit the books of a tenant to determine whether they 
are reporting all their income to the landlord. 


Step-up lease. A step-up lease has a fixed rent like a gross lease, but it pro- 
vides for increases at set periods. Increases may be predetermined or according to 
a definite formula. For example, a 10-year lease at $2,000 per month could provide 
for a $100 monthly increase in rent every two years, so that the rent would be 
$2,400 for the last two years of the lease. As an alternative, the lease could provide 
that the rent increase would be made annually based on the percentage increase 
in the consumer price index. 


RESIDENTIAL LEASING 
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Most rentals are residential, and most property managers are primarily involved in 
residential leases. The property manager has a duty to the owner to use care in the 
selection of tenants. The most important decision any property manager makes is, 
Who do I rent to? A tenant who has no desire to pay rent or is destructive, or both, 
is worse than having no tenant at all. As protection, property managers should 
not allow occupancy to a prospective tenant until that person is cleared as being 
a desirable tenant for the property and the deposit and rent checks have cleared. 


Section 8 Housing 


Section 8 housing is a 100% federally funded rental subsidy program for low- 
income households living in privately owned rental units. While there are various 
programs under Section 8, the main program involves a voucher. The tenant pays 
a portion of the rent—usually 30% of adjusted income—and the remainder is paid 
using the voucher by the federal government. Because of financial limitations, 
there is a waiting list for Section 8 housing. 


Rental Application 


Figure 15.3 is an Application to Rent by RPI — Realty Publications, Inc. You can 
see that the application requires personal information, as well as financial data 
and employment information. 


Many lessors also require a copy of the prospective lessee’s last pay stub, which 
serves to verify income. As a minimum, the lessor should verify the present 
employment and length of employment with the present employer, as well as 
check with present or prior landlords regarding any problems they may have had. 
Keep in mind that you must similarly check all tenants, or you could be in viola- 
tion of one or more of the fair housing laws. 


It is also a good practice to see and make a copy of the prospective tenant’s driver’s 
license. This will show you that the applicant is who he claims to be, as well as 
provide you with a previous address. A landlord cannot discriminate based on 
the rental applicant’s source of income (e.g., government subsidies) or because of 
military status. 
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Although the civil rights law prohibits discrimination for reasons of race, sex, age, 
national origin, and so forth (Unit 2), there are valid reasons for discrimination. 
You can discriminate against a tenant who has had problems with other tenants at 
a previous rental, was late in making payments, broke rules, damaged the property, 
left owing rent, or generally has had a poor work or credit history. You don’t have 
to accept a problem tenant. It is a lot easier to refuse a rental than it is to rectify a 
mistake once it is made. 


Lease Provisions 


You are allowed to charge a nonrefundable screening fee of up to a certain maxi- 
mum amount. The maximum fee is adjusted each year based on changes in the 
Consumer Price Index since January 1, 1998, when the fee was $35. The change 
is indexed for inflation. (The fee is adjusted annually to reflect the cost of liv- 
ing index.) In 2022, the fee was set at $52.46. This fee is to cover the costs of 
obtaining and gathering information to make an acceptance or rejection decision 
regarding a tenant. 


Civil Code Section 2924.85, requires rental applicants be given notice that an 
owner has received a notice of default and that there is a pending foreclosure. 


Even though you are renting on a month-to-month basis, you should nevertheless 
use a written rental agreement that clearly sets forth lessor and lessee duties and 
obligations. If you have apartment rules or regulations, they should be attached to 
the lease or rental agreement and signed by the tenant. 
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FIGURE 15.3: Application to Rent 


UN APPLICATION TO RENT 
g Prepared by: Agent Phone 
Broker Email 


NOTE: This form is used by a leasing agent, property manager or landlord when an individual prospective tenant applies 


to rent a property and they are screened for creditworthiness and qualification for payment of rent, to obtain financial, 
employment and personal information on the tenant and authorize the landlord to obtain a credit report. 


DATE: , 20 , at , California. 
THIS CREDIT APPLICATION is for payment of monthly rent in the amount of $ 
Property address: 


Received from Applicant(s) $ , O cash, or O check, for a consumer credit report which is a non-refundable 
cost and not a deposit. 
Received from Applicant(s) $ , O cash, or O check, as a deposit toward the first month’s rent on 


Landlord’s acceptance of the applicant's creditworthiness. 
Applicant(s): 
Applicant One Date of Birth I / 


(Name) 
Social Sec. # Drivers Lic. # State 


Phone Cell Email 
Applicant Two Date of Birth / / 


(Name) 
Social Sec. # Drivers Lic. # State 


Phone Cell Email 


Additional Occupant(s): Name 
Name 

Rental History: Have you ever been party to an eviction? O Yes O0 No Filed bankruptcy? O Yes O No 
Present Address 

City Zip 

Length of Residency Monthly Rent $ 

Landlord/Agent CalBRE #: 

Address 

Phone Cell Email 

Reason for Moving Moving Date___/__/ 
Previous Address 

City Zip 

Length of Residency Monthly Rent $ 

Landlord/Agent CalBRE #: 

Address 

Phone Cell Email 


Employment: 


Applicant One 
Employer 
Address 
Phone Cell Email 
Length of Employment Position Wages 
Pay Period Union 
Previous Employer 
Address 
Phone Cell Email 
Applicant Two 
Employer 
Address 


©2016 RPI — Realty Publications, Inc. Reprinted with permission. 
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FIGURE 15.3: Application to Rent (continued) 


Phone Cell Email 
Length of Employment Position Wages 
Pay Period Union 
Previous Employer 
Address 
Phone Cell Email 
Additional Income Amount $ Source 
Recipient 
General Credit Information: 


Automobile One: Make 
Year Model Lic. #/State 
Lender 


Automobile Two: Make 
Year Model Lic. #/State 
Lender 


Bank/branch 

Check acc. # Savings Acc. # 
Bank/branch 

Check acc. # Savings Acc. # 
Credit References: 

1; 


Address 
Account # Balance due $ Phone 
2. 
Address 
Account # Balance due $ Phone 
Personal Reference 
Address 
Phone Cell Email 
Personal Reference 
Address 
Phone Cell Email 
Nearest relative (name/relationship) 
Address 
Phone Cell Email 
Emergency Contact (name/relationship) 
Address 
Phone Cell Email 


I/We declare all information given in this application is true and correct. I/We authorize your credit reporting agency 
to obtain and verify a complete consumer report and supply the information obtained to you. 
This information is not privileged. 


 ——————— 20_____ | acknowledge receipt of this credit application and 
` accompanying payment. 
Landlord: 
Signature: 
(Applicant 1) 
Name: 
Signature: 
, Phone: 
Signature: ý 
(Applicant 2) Email: 
FORM 553 02-14 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517 
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Don’t try to draft a lease or use sections from a number of leases for a “cut and 
paste” lease. You could be personally liable for errors or omissions, and it also 
could be considered the unauthorized practice of law. If a simple form lease, 
such as the short term Residential Lease Agreement published by RPI—Realty, 
(Figure 15.4), is not appropriate, consult an attorney. You will note that the lease 
form provides for some of the disclosures covered in Unit 3. When the appropri- 
ate block is checked, this form can be used for a month-to-month rental or a lease 
with a definite termination date. 


If a lease is negotiated in Spanish, Chinese, Tagalog, Vietnamese, or Korean, the 
lease (as well as other contracts) must include a translation in the language in 
which it was negotiated. 


Name of parties. Any lease should include the full names of all parties. If 
any person is younger than 18, you ordinarily would need a cosigner unless the 
underage party qualifies as an emancipated minor by reason of marriage, is an 
active military service member, or has been declared emancipated by a court. In 
signing the lease, the parties should sign “jointly and severally,” so it is clear that 
each signer is liable for the entire rent and you can go to one or to all tenants for 
the rent. 


Description of premises. The premises should be described in such a man- 
ner that there is no ambiguity. If a parking space or a garage is included, it should 
be specified. 


Dates. An estate for years must have a beginning date and an ending date. A 
periodic tenancy would have a beginning date and length of period. 


Rent and late charge. The rent amount or rental formula should be clearly 
stated, as well as where and when the rent is due. Landlords may not require rent 
payments be made in cash unless the tenant has previously attempted to pay rent 
with a check drawn on insufficient funds or has instructed a bank to stop payment 
on arent check. Consider late charges for late payments. Keep in mind that if the 
late charge is too high, a court could determine it to be a penalty and declare it 
unenforceable. 


Pets. Pet agreements are common in residential leases. Lessors may require an 
additional deposit and also charge additional rent or limit the size and type of 
pet allowed. Pet deposits are refundable except for damage amounts. All secu- 
rity deposits cannot exceed California limits of two months’ rent. No deposit can 
be charged for Seeing Eye dogs or support animals. Under the California Fair 
Employment and Housing Act, a landlord is required to allow an emotional sup- 
port animal to live with their owner and they cannot evict or restrict a rental 
because of an emotional support animal. 


Water beds. Common water-bed agreements require the tenant to have a 
liner on any water bed and to pay for a policy of water-bed insurance, should the 
water bed cause damage to the premises. 
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RESIDENTIAL LEASE AGREEMENT 


Prepared by: Agent 
Broker 


Phone 
Email 


NOTE: This form is used by a leasing agent, property manager or landlord when leasing a residential property on a fixed 
rental-rate basis for a specific period of time to grant the tenancy and set the amount of rents to be paid, identify who will 


provide and pay for utilities, and the allocation of maintenance responsibilities and their costs between the landlord and 


, California. 


, as the Landlord, 


tenant. 
DATE: , 20 , at 
Items left blank or unchecked are not applicable. 
FACTS: 
1. This lease agreement is entered into by 
and 


, as the Tenant(s), 


1.1 regarding residential real estate referred to as 


1.2 including the following: 


O Garage/parking space # 
O Storage space # 
O Furnishings 


1.3. The following checked attachments are part of this agreement: 


O Rent control disclosures 
O House/Building rules 
O Brokerage Fee Addendum [See RPI Form 273] 


AGREEMENT: 


2. DEPOSIT: 
2.1 Landlord acknowledges receipt of $ 


O Option to Renew/Extend Lease [See RPI Form 565] 
0 Lead-Based Paint Disclosure [See RPI Form 557] 
O Credit Application [See RPI Form 553] 


1 Condition of Premises Addendum [See RPI Form 560] 
O Condition/Inventory of Furnishings Addendum [See RPI Form 561] 


as a security deposit. 


2.2 The deposit is security for the diligent performance of Tenant’s obligations, including payment of rent, repair of 
damages, reasonable repair and cleaning of premises on termination, and any loss, damages or excess wear 


and tear on furnishings provided to Tenant. 


2.3 No interest will be paid on the deposit and Landlord may place the deposit with their own funds, except where 


controlled by law. 


2.4 Within 21 days after Tenant vacates, Landlord to furnish Tenant with a security deposit statement itemizing any 


deductions, with a refund of the remaining amount. 


3. TERM OF LEASE: 


3.1 This lease will begin on , 20 


, and continue until 


, 20 


3.2 The lease terminates on the last day of the term without further notice. 


3.3 Landlord’s acceptance of rent after expiration of the lease term creates a month-to-month tenancy. 


3.4 If Tenant holds over, Tenant to be liable for rent at the daily rate of $ 


4. RENT: 
4.1 Tenant to pay, in advance, $ 


4.2 Rent to be paid by: 


rent monthly, on the 


day of each month. 


a. O cash, O check, or O cashier's check, made payable to Landlord or his agent and delivered to: 


(Name) 


(Address) 


(Phone/Email) 


Personal delivery of rent to be accepted at Landlord’s address during the hours of to 


following days: 


©2020 RPI — Realty Publications, Inc. Reprinted with permission. 
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FIGURE 15.4: Residential Lease Agreement (continued) 


b. O credit card # / I / issued by 3 
which Landlord is authorized to charge each month for rent due. 
Cs O deposit into account number at 


(Financial Institution) 


(Address) 


d oa ; 

4.3 Tenant to pay a charge of O $ Kril % of the delinquent rent payment, as an additional 
amount of rent, due on demand, in the event rent is not received within O five days, or (| 
after the due date. 


4.4 — If any rent or other amount due Landlord is not received within five days after its due date, interest will thereafter 
accrue on the amount at 18% per annum until paid. On receipt of any past due amount, Landlord to promptly 
make a written demand for payment of the accrued interest which will be payable within 30 days of the demand. 


4.5 Tenant to pay a charge of $ as an additional amount of rent, due on demand, for each rent 
check returned for insufficient funds or stop payment, in which event Tenant to pay rent when due for each of the 
three following months by cash or cashier’s check. 


5. POSSESSION: 
5.1 Tenant will not be liable for any rent until the date possession is delivered. 
5.2 If Landlord is unable to deliver possession, Landlord will not be liable for any damage, nor will this lease terminate. 
5.3. Tenant may terminate this lease if Landlord fails to deliver possession within five days of commencement. 
5.4 Only the above-named Tenant(s) are to occupy the premises along with the following individuals: 


5.5 Tenant will not assign this lease agreement or sublet, or have boarders or lodgers. 


5.6 Tenant(s) will have no more than guests staying the greater of no more than 10 consecutive days or 20 
days in a year. 


5.7 Tenant agrees the premises, fixtures, appliances, furnishings and smoke and carbon monoxide detectors are in 
satisfactory and sanitary condition, except as noted in an addendum. [See RPI Form 561] 


5.8 Landlord to make any necessary repairs as soon as possible after notification by Tenant. If Landlord does not 
timely make necessary repairs, Tenant may have the repairs made and deduct the cost, not to exceed one 
month’s rent. 


6. TENANT AGREES: 
6.1 To comply with all building rules and regulations and later amendments or modifications. 
6.2 To pay for the following utilities and services: 


a. Landlord to provide and pay for: 
6.3. To keep the premises clean, well ventilated, free of mold contaminating moisture buildup and sanitary. 


a. Tenant to promptly notify Landlord of unabated moisture buildup in the premises for prevention of mold 
contamination. 
b. Tenant to properly dispose of all garbage and waste. 
6.4 To routinely check and properly maintain smoke and carbon monoxide detectors. 


6.5 To properly operate all electrical, gas and plumbing fixtures and pipes, and keep them clean and sanitary. 
6.6 Q Yard maintenance included in Tenant obligations. 


6.7 To make the premises available on 24 hours' notice for entry by Landlord to make necessary repairs, alterations 
or services, or to exhibit the premises to prospective purchasers, tenants, employees or contractors. 


a. In case of emergency or Tenant’s abandonment of premises, Landlord may enter the premises at any time. 
6.8 Not to disturb, annoy, endanger or interfere with other occupants of the building or neighboring buildings. 


6.9 Not to use the premises for any unlawful purpose, violate any government ordinance, or create a nuisance. 


6.10 Not to destroy, damage or remove any part of the premises, equipment or fixtures or commit waste, or permit any 
person to do so. 


6.11 Not to keep pets or a waterbed on the premises without Landlord’s written consent. 
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FIGURE 15.4: Residential Lease Agreement (continued) 


a. See attached || Pet Addendum [See RPI Form 563], O Waterbed Addendum. [See RPI Form 564] 
6.12 Not to make any repairs, alterations or additions to the premises without Landlord’s written consent. 

a. Any repairs or alterations become part of the premises. 
6.13 Not to change or add a lock without written consent. 


6.14 Smoking is prohibited in the following area(s) 


7. GENERAL PROVISIONS: 
7.4 Tenant agrees to indemnify and hold Landlord harmless from claims, demands, damages or liability arising out of 
the premises caused by or permitted by Tenant, Tenant’s family, agents, employees and guests. 


a. O Tenant to obtain insurance for this purpose naming Landlord as an additional insured. 
7.2 If the property contains an exercise or recreation facility, Tenant agrees to indemnify and hold Landlord harmless 
from claims, demands, damages or liability arising from Tenant’s use of the facility. 


7.3 Landlord to maintain the premises and common areas in a safe and sanitary condition and comply with all 
applicable ordinances and regulations. 


7.4 Waiver of a breach of any provision does not constitute a waiver of any subsequent breach. Landlord’s receipt of 
rent with knowledge of Tenant’s breach does not waive Landlord’s right to enforce the breached provision. 


7.5 In any action to enforce this agreement, the prevailing party will receive attorney fees. 


7.6 Notice: Pursuant to Calif. Penal Code §290.46, information about specified registered sex offenders is made 
available to the public via an Internet Web site maintained by the Department of Justice at www.meganslaw. 
ca.gov. Depending on an offender's criminal history, this information will include either the address at which the 
offender resides or the community of residence and ZIP code in which he or she resides. 


7.7 Notice: O0 Landlord has actual knowledge the property is located in a special flood hazard area or an area 
of potential flooding. Tenant may obtain information about flood and other hazards at http://myhazards.caloes. 
ca.gov/. Landlord's insurance does not cover Tenant’s possessions. Tenant may purchase renter’s insurance and 
flood insurance to insure their possessions from loss. Landlord is not required to provide additional information 
about flood hazards beyond this notice. 


7.8 See attached addendum for additional terms and conditions. [See RPI Form 250] 
7.9 


f lease exceeds one year, Tenant and Landlord acknowledge receipt of the Agency Law Disclosure. [See RPI 
orm 550-2] 


7.10 Landlord may terminate this lease agreement if they, their spouse, domestic partner, children, grandchildren, 
parents or grandparents, unilaterally decide to occupy the residential property. 


8. DESTRUCTION: 
8.1 If the premises are totally or partially destroyed and uninhabitable, either Landlord or Tenant may terminate the 
lease upon written notice. 


a 


a. Ifthe lease is not terminated, Landlord will repair the premises and rent will be prorated based on a 30-day 
month for the period the premises was uninhabitable. 


9. TEMPORARY DISPLACEMENT: 
9.1 Tenant agrees to temporarily vacate the premises on Landlord’s written demand to allow for invasive repairs or 
fumigation of the premises which will render the premises uninhabitable, subject to local rent control law. [See 
RPI Form 588] 


a. Tenant to comply with instructions provided by Landlord to accommodate the work needed. 

b. Tenant to receive rent credit equal to the per diem rent for the duration of the displacement. 

C: Landlord to provide written notice to Tenant prior to days before the date of displacement. 
10. JUST CAUSE AND RENT CAP NOTICE: 

California law limits the amount your rent can be increased. See Section 1947.12 of the Civil Code 
for more information. California law also provides that after all of the tenants have continuously and 
lawfully occupied he proporty for 12 months or more or at least one of the tenants has continuously 
and lawfully occupied the property for 24 months or more, a landlord must provide a statement 
of cause in any notice to terminate a tenancy. See Section 1946.2 of the Civil Code for more 
information. 

10.1 This property is not subject to the rent limits imposed by Section 1947.12 of the Civil Code and is not subject 
to the just cause requirements of Section 1946.2 of the Civil Code. This property meets the requirements of 
Sections 1947.12 (c)(5); (d)(5) and 1946.2 (e)(7); (e)(8) of the Civil Code and the owner is not any of the following: 
(1) a real estate investment trust, as defined by Section 856 of the Internal Revenue Code; (2) a corporation; or 
(3) a limited liability company in which at least one member is a corporation. 
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FIGURE 15.4: Residential Lease Agreement (continued) 


op See resos iriton nebitna aiian Ea PAGE: 4 OF4= FORM 550i t tiennie aaa sees cece dee 


11. 


l agree to let on the terms stated above. 
Date: , 20 


Landlord: 


Signature: 
Landord's Broker: 
Broker's DRE #: 


is the broker for: O0 Landord 


both Tenant and Landlord (dual agent) 


Landord's Agent: 


Agent's DRE #: 


is O Landord's agent (salesperson or broker-associate) 


both Tenant's and Landlord's agent (dual agent) 


Signature: 
Address: 
Phone: Cell: 
Email: 
FORM 550 02-20 


15_CA_RE_Practice_U15.indd 524 


l agree to occupy on the terms stated above. 
Date: , 20 
Tenant: 


Signature: 
Tenant: 


Signature: 
Tenant's Broker: 
Broker's DRE #: 


is the broker for: O Tenant 
O both Tenant and Landlord (dual agent) 


Tenant's Agent: 

Agent's DRE #: 

is O Tenant's agent (salesperson or broker-associate) 
O both Tenant's and Landlord's agent (dual agent) 

Signature: 

Address: 


Phone: Cell: 


Email: 


©2020 RPI — Realty Publications, Inc., PO. BOX 5707, RIVERSIDE, CA 92517 
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Inspection. Some leases provide for pre-tenancy walk-through inspections. 
Deficiencies should be noted on a form provided for this purpose, which should be 
signed by tenant and landlord. (See Figure 15.5.) 


Cleaning and security deposits. A controversial item in leases and rental 
agreements is the security deposit. The security deposit functions as a form of 
insurance for the landlord in case the rental premises are left damaged or dirty or 
rent is owed. According to the law, the amount of the security deposit that may 
be demanded or received is limited to an amount equal to two months’ rent, in 
the case of unfurnished residential property, and to three months’ rent for fur- 
nished residential property. Security deposits for service members are limited to 
one month’s rent for unfurnished and two months’ rent for furnished. Nonrefund- 
able deposits, such as cleaning deposits, are not allowed. 


Landlords must notify a departing tenant of the tenant’s right to be present at a 
pre-vacancy inspection of the tenant’s rental unit. The purpose is to allow the 
tenant to correct any deficiencies noted. 


At the termination of the tenancy, the landlord is permitted to retain only that 
portion of the security deposit reasonably necessary to remedy tenant defaults. 
The landlord must notify the lessee in writing as to the retention of any por- 
tion of the security deposit unless the expenses were less than $125. Copies of 
receipts for labor and material must be included for amounts deductible from the 
security deposit. If the landlord must return any portion of the deposit to the ten- 
ant, it must be returned within three weeks after tenancy is terminated (60 days 
for nonresidential tenants). The bad-faith failure to return the security deposit 
will subject the landlord to actual damages plus a penalty of up to two times the 
amount of the security deposit. If the landlord defaults on this obligation, the ten- 
ant may initiate legal action through an attorney or small-claims court or file a 
complaint with the Consumer Protection Bureau. 


Lease-option arrangement. With a lease-option, usually used when loans 
are not easily available or the lessor lacks the required down payment, the pur- 
chaser leases the property desired with an option to purchase at a later date. A 
portion of the amount paid as rent usually will be applied against the purchase 
price. (Options also can be for lease extensions.) 


Exculpatory clause (hold-harmless clause). Leases frequently contain 
an exculpatory clause, whereby the tenant agrees to relieve the landlord from all 
liability for injury or property damage resulting from the condition of the property 
or the negligence of the owner. Many residential leases contain these clauses, but 
the clauses are invalid for residential leases. Even though the tenant has agreed, 
the tenant has not given up her rights under the law. 
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FIGURE 15.5: Condition of Premises Addendum 


CONDITION OF PREMISES ADDENDUM 


FINAL PAGES 


NOTE: This form is used by a property manager or landlord when conducting a pre-occupancy inspection with a residential 
tenant on entering into a rental or lease agreement, to document the condition of the premises and state the landlord's 


obligation to make any promised repairs. 


DATE: , 20 , at , California. 
Items left blank or unchecked are not applicable. 
FACTS: 
1. This is an addendum to the following agreement: 
O Lease agreement [See RPI Form 550] 
O Rental agreement [See RPI Form 551] 
O Occupancy agreement [See RPI Form 593] 
1.1 O of same date, or dated , 20 , at , California, 
1.2 entered into by , as the Landlord, 
1.3 and , as the Tenant, 


1.4 regarding real estate referred to as 


AGREEMENT: 


2. 


Landlord and Tenant have jointly inspected the premises and common areas and agree the premises and unchecked 
items such as fixtures, appliances and furnishings are in a satisfactory and sanitary condition. 


3. Check only those items which are unsatisfactory and state why in “REMARKS.” 


4. EXTERIOR/COMMON AREAS: 


O Garage/parking lot O Garbage facilities O Storage area 
O Pool/spa C Satellite dish (| Patio/decks 
O Stairs/railings O Garage door opener(s) 0 Hallway/lobby 
1 Fencing O Roof O Exterior lighting 
O Sprinklers/hose O Mailbox 0 Walkways 
5. ENTRY: 
O Door C # of keys O Doorbell/knocker 
O Intercom/security O Shelves O Locks 
6. KITCHEN: 
0 Range O Trash compactor O Oven 
O Refrigerator O Counters/laminate O Garbage disposal 
O Exhaust fan(s) O Pantry/shelves O Dishwasher 
O Microwave O Sink/faucets 
7. BATHROOM: 
O Sink 0 Tile/linoleum O Faucets/hardware 
O Toilet “| Exhaust fan(s) O Shower 
O Tub O Medicine cabinet 
8. ELECTRICAL: 
O Outlets O Lighting O Switchplates 
O Fixtures O Furnace O Smoke detectors 
O Air conditioning O 
9. PLUMBING: 
O Water heater O Washer O Hot/cold water 
O Gas hookups ki 
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TV antenna 
CATV hookup 
Laundry area 


O Eaves/gutters 


Closet 


O Water purifier 


Cabinets/drawers 
Tile/linoleum 


| Closets/shelves 
(| Shower enclosure 


O Thermostat 
0 Ventilation 


O Dryer 


aq aptara | 


24/05/22 11:30 AM 


EQA 


FINAL PAGES 


Unit 15 Property Management and Leasing 


FIGURE 15.5: Condition of Premises Addendum (continued) 


10. INTERIOR: 
O Wall coverings O Floor coverings | Ceilings O Walls 
O Draperies O Rods/tracks O Glass doors O Windows 
O Doorknobs O Fireplace 1 Wood doors O Paint 
O Floors O Baseboards/trim O Hardware/fittings O Shades 
O Closets O Screens O Sills/jambs O Kickplates/stops 
O Chimney/flue 
11. REMARKS: 


12. REPAIRS PROMISED: 
12.1 


Completion date 
12.2 


Completion date 


l agree to the terms stated above. 
| See attached Signature Page Addendum. [RPI Form 251] 


Date: , 20 Date: , 20 
Landlord/Manager: Tenant: 
Signature: 
Tenant: 
Signature: Signature: 
Address: Address: 
Phone: Cell: Phone: Cell: 
Fax: Fax: 
Email: Email: 
FORM 560 03-11 ©2016 RPI — Realty Publications, Inc., P.O. BOX 5707, RIVERSIDE, CA 92517 
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| accept the premises as stated above. 
See attached Signature Page Addendum. [RPI Form 251] 
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Right of entry. A lease may provide the landlord the right to check the prop- 
erty for specific purposes. In the absence of any agreement, the landlord can enter 
residential property only under the following circumstances: 


An emergency requires entry. 
The tenant consents to an entry. 


The entry is during normal business hours after a reasonable notice 
(24 hours is considered reasonable) to make necessary or agreed repairs, 
alterations, or improvements, or to show the property to prospective or 
actual purchasers, mortgagees, tenants, workers, or contractors; landlord 
can enter without a 24-hour notice to make repairs requested by the tenant. 


The tenant has abandoned or surrendered the premises. 


The landlord has obtained a court order to enter. 


Landlord Disclosures 


Residential landlords in California must make the following disclosures to tenants: 


Existence of registered sexual offender database (Megan’s Law) 
Presence of known lead-based paint 

Pesticides used and presence of known pests 

Any asbestos discovered on property 

Known carcinogenic material (if landlord has 10 or more employees) 
Documentation about any known mold 

Methamphetamines contamination 

Application for demolition permit 


That the building is within one mile of a closed military base where explo- 
sives were stored 


If a previous tenant died on the premises within the past three years 


Tenants must be notified before if the property is in a flood zone and if 
there is flood insurance 


If the unit is in a condominium conversion project 


Landlord must notify tenants when a pesticide to be used on the premises 
by other than a licensed pest control operator 


Actual knowledge if property is in a flood hazard zone or area of potential 
flooding 


Landlord must notify tenants as to procedure for reporting suspected bed- 
bug infestation 


The landlord must notify the tenant of her right to reclaim personal property not 
taken at end of tenancy. 
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Landlord’s Responsibilities 


A residential lease has an implied warranty of habitability. This duty does not 
extend to cases in which the problem is one of tenant cleanliness. The landlord 
must ensure at least that the 


E plumbing is in proper working order; 
the heat, lights, and wiring work and are safe; 


the floors, stairways, and railings are in good condition; 


E 
|_| 
E when rented, the premises are clean and free of pests; 
E areas under lessor control are maintained; and 

|_| 


the roof does not leak and no doors or windows are broken. 


A landlord may not show a prospective tenant a residential unit known to be 
infected with bedbugs. The landlord must provide the prospective tenant a writ- 
ten bedbug notice that includes how to identify bedbugs as well as reporting their 
presence. 


If a landlord demands or collects rent for an untenable dwelling, the lessor is liable 
for actual damages sustained by the tenant and special damages of not less than 
$100 or more than $5,000. The tenant can also raise the defense of habitability 
against any eviction action. 


Tenant’s Responsibilities 


If a landlord fails to take corrective action within a reasonable time of notice when 
a repair is the landlord’s responsibility, the tenant has the following four options: 


1. The tenant may abandon the property and not be held liable for back 
rents or an unfulfilled lease. 


2. The tenant may refer the problem to a mediator, an arbitrator, or in seri- 
ous circumstances, the small-claims court. 


3. The tenant may notify the owner in writing of an emergency situation 
that must be taken care of. If the owner does not respond, the tenant may 
call in a professional repairman and offset the cost of repair with up to 
one month’s rent on the next rent check. However, tenants may do this 
only twice in each year of tenancy. 


4. The tenant can remain in possession and pay a reduced rent based on 
reduction of usefulness of the premises when the landlord fails to main- 
tain a habitable dwelling. 


The tenant cannot be prohibited from installing a satellite dish within the area 
under tenant control. 


The landlord must allow the installation of a electric vehicle charging station, as 
long as station meets minimum standards. 
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In an assignment, the 
assignee is a tenant of the 


landlord. In a sublease, the 
sublessee is the tenant of the 
sublessor. 
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The landlord must allow tenant agriculture in potable containers that meet mini- 
mum standards. 

The California Civil Code states that the tenant is obligated to do the following: 
Keep the living unit clean and sanitary 

Dispose of garbage and other waste sanitarily 

Use all utility fixtures properly, keeping them clean and sanitary 

Avoid defacing or damaging property 

Use property only for its intended lawful purpose 

Pay rent on time 

Abide by rules and regulations 

Give 30-day notice when vacating (month-to-month lease) 


Return door and mailbox keys when vacating 


Leave the unit in a clean condition when vacating 


Assignment vs. Sublease 


Provided that the terms of the lease do not prohibit such activity, a tenant has the 
right to assign or sublet her interest in the property. 


Assignment transfers the entire leasehold rights to a third party. The third party, 
the assignee, pays rent directly to the original lessor. While the assignee becomes 
primarily liable on the lease, the original lessee retains secondary liability (if 
assignee defaults). 


A sublease of property transfers only a part of the tenant’s interest. The sublessee 
pays rent to the original lessee, who in turn is responsible to the lessor. The origi- 
nal lessee is said to have a sandwich lease. 


The lease should clearly indicate if it may be assigned or subleased. Lessors fre- 
quently provide that assignment or subleasing be allowed only with the approval 
of the lessor; however, this approval must not be unreasonably withheld. 


Some leases provide that if the premises are sublet at a rent higher than the les- 
see is paying the lessor, the higher portion will be split between the lessor and the 
lessee. This encourages tenants to try to sublet for a maximum amount and also 
allows the lessor to share in the increased rent. (See Figure 15.6 for the difference 
between assignments and subleases.) 
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FIGURE 15.6: Assignment vs. Subletting 


Assignment Sublease 
Original Lease New lease 
Lessor — Lease > Lesste 
(secondarily liable) 
Lessee/Sublessor Sublessee 
À o (primarily liable) (liable to sublessor but 


Pays Rent Assignment | | a not to original lessor) 
| Acie a — Pays Rent 


(primarily liable) Pays Rent 


TERMINATION OF LEASE 


A tenancy for a specified period, as in an estate for years, requires no notice for 
termination because the date has already been specified. Other than by expiration 
of the lease term, termination may be made by the following: 


E The tenant for violation of the landlord’s duty to place the tenant in quiet 
possession 


m The tenant, if a victim of domestic violence or elder abuse 


E The tenant or a member of tenant’s family was the victim of a violent 
crime on the premises 


The tenant for the landlord’s failure to repair 
The tenant on eviction by the landlord 


Either party on destruction of the premises 


The landlord on use of the premises for unauthorized purposes or on aban- 
donment of the premises by the tenant 


E Either party on breach of a condition of the lease 


E The tenant for the landlord’s breach of the implied warranty of habitability 


Landlords cannot terminate or refuse to renew a lease because the tenant was the 
victim of domestic violence. Protection is waived if the victim allows the perpe- 
trator to visit the property. The landlord must rekey at the tenant’s request within 
24 hours of written proof that a court protection order is in effect. 


A tenant who gives notice to terminate based on domestic violence, sexual 
assault, human trafficking, or elder abuse is responsible for a maximum of 14 days 
rent (formerly 30 days). 


A residential landlord can prohibit smoking of tobacco products in the premises if 
it’s stated in the lease. For existing tenants, a notice of change of terms of tenancy 
must first be given. 
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The Ellis Act 


The Ellis Act allows a landlord to go out of business and no longer rent the 
property. 


Protecting Tenants at Foreclosure Act of 2009 


Before this act, foreclosure of a prior lien would nullify a residential tenant lease. 
Now the lease survives foreclosure and the tenant is allowed to remain in posses- 
sion until the lease term expires. However, if the buyer at foreclosure intends to 
occupy the property, the lease may be terminated with 90 days’ notice. 


In case of a month-to-month lease, the tenant is entitled to 90 days’ notice to 
vacate. 


Tenants in foreclosed properties must be given notice of their rights. 


The California Tenant Protection Act (2019) 


Provisions of the act include the following: 
E It requires that a landlord have just cause to terminate a tenant. 


E The act limits annual rent increases to 5% plus the local consumer price 
index (maximum is 10%). 


E A tenant may not waive rights to protection under the act. 
E Ifa tenant is already covered by San Francisco local eviction and rent con- 


trol regulations, the act does not replace those tenant protections. 


There are limited exemptions to the act, including property constructed within 
the prior 15 years. 


While residential properties are subject to a 5% annual rent increase plus an infla- 
tion factor, exempt from the rental cap are 
E single-family homes; 


E condos not owned by a corporation or real estate investment trust (REIT); 
and 


E properties where a certificate of occupancy was issued within the past 
15 years. 


The Costa-Hawkins Rental Housing Act allows landlords to establish a new base 
rent for new tenants and prohibits local rent control on structures erected after 


1995. 


Evictions and Unlawful Detainer 


Because of COVID-19, there was a moratorium on tenant evictions for one- 
to-four-unit residential properties where COVID-19 was the cause of financial 


hardship. This has expired. 
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Landlords may only evict for just cause, and the reason for the eviction must be 
stated in the eviction notice. 


A landlord may evict tenants and bring an unlawful detainer action against them 
for failure to pay rent when due, violation of provisions contained in the lease or 
rental agreement, or failure to vacate the premises after termination of 30-day or 
60-day written notice. The process of removing a tenant for being behind in rent 
follows: 


1. The landlord serves the tenant with a three-day notice to quit or pay 
rent. The three-day notice refers to court days not calendar days (so it 
does not count weekends or holidays). 


2. If the tenant fails to heed the notice, the landlord files an unlawful 
detainer action in court. 


3. If the landlord wins, the court awards the landlord a judgment. The land- 
lord then asks for a writ of possession authorizing the sheriff to evict the 
tenant. 


4. The sheriff sends the tenant an eviction notice. If the tenant fails to 
leave, the sheriff then physically removes the tenant. 


Because of drug-related crime, the legislature has authorized several city attorney 
and prosecutor offices to bring unlawful detainer actions to abate drug-related 
nuisances (the landlord will be charged fees and costs). 


A landlord cannot decrease services, increase rent, or evict a tenant within 
180 days after the tenant exercises a right protected under the law, including the 
following: 


E Complaining to the landlord about the habitability of the premises 
E Complaining to a public agency about defects 
E lawfully organizing a tenant association 
Landlords in California cannot take action against a tenant based on immigra- 


tion status. Public agencies may not require landlords to report tenant citizenship 
status. 


Retaliatory Eviction Menace 
Tenants cannot waive their rights against retaliatory eviction. 


Prohibition of retaliatory eviction is a defense against eviction. If a landlord is 
shown to have acted maliciously, the tenant will be entitled to actual damages 
plus $100 to $2,000 in punitive damages. 


The landlord is subject to $2,000 in damages for threatening a residential tenant 
to vacate by force or by other menacing conduct. 
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SUMMARY 


15_CA_RE_Practice_U15.indd 534 


Property management, an ancient field of real estate specialization, is on the cut- 
ting edge of technology today. Property management has made rapid strides in 
professionalism, and besides the Institute of Real Estate Management (IREM), 
there are a number of other professional organizations. 


Real estate managers fall into the following three general categories: 


1. Licensee/property manager, who generally works out of a property man- 
agement office handling numerous properties 


2. Individual property manager, who handles just one property and who 
usually is an employee of an owner 


3. Resident property managers 


Property managers’ duties vary with the type of property, but basically the man- 
ager has two main duties: 


1. Strive for that rent/vacancy combination that will maximize the net 
earnings 


2. Protect the property 


To accomplish these duties, a property manager needs expertise in a variety of 
fields, from marketing to maintenance. The property manager, as a professional, 
has a duty to advise the owner in the operation of the property. 


While most property management is residential, residential is broken down into 
specialized areas, such as mobile home parks and condominium associations. Prop- 
erty management also can involve commercial and industrial property and even 
public buildings, marinas, and so forth. 


Commercial and industrial property management requires special lease knowl- 
edge, as well as technical knowledge of buildings and tenant requirements. 


The property manager has a management contract similar to a sale listing that 
provides for a management fee and a leasing fee. Fees are based on complexity 
of the management and the rent received. The manager is responsible for trust 
records and owner accounting. Many other accounting records can also aid a 
property manager. Computer software is available to fulfill almost all needs of the 
property manager. 


Leases are gross, net, percentage, or a combination of all three. Generally, net and 
percentage leases are found in connection with commercial rentals. To protect the 
owner in residential leasing, a rental application allows the owner to check out a 
tenant before committing to the tenant. Leases should be used for all tenancies, 
even month-to-month agreements, because they spell out rights and obligations 
of the parties. 


Ina lease assignment, all of the tenants’ interests are transferred. In a sublease, the 
sublessor remains on the lease and the sublessee is the tenant’s tenant. 
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Leases may be terminated for a number of reasons. If a tenant has breached a lease, 
the owner can sue for damages. The owner also may evict a tenant for breach of 
a material provision of the lease or if the tenant fails to leave after proper notice. 


Residential landlords have disclosure requirements that relate to health and safety. 


Residential landlord responsibilities include keeping the plumbing and other sys- 
tems in operating order and keeping the structure safe and tight from the elements 
and free of pests. Residential tenant duties include keeping the unit clean; dispos- 
ing of garbage properly; avoiding damaging the premises, systems, or appliances; 
paying rent on time; and leaving the unit clean when vacating. 


A landlord may not evict a tenant (retaliatory eviction) because the tenant com- 
plained to the landlord or a public agency about the condition of the premises, or 
because the tenant lawfully organized a tenant group. 


The Protecting Tenants at Foreclosure Act of 2009 allows residential tenants to 
remain in possession until the end of their lease. Month-to-month tenants are 
entitled to a 90-day notice to vacate. 


CLASS DISCUSSION TOPICS 
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1. A particular percentage lease provides that after a tenant reaches a 
specific gross annual amount, the percentage decreases. Why was this 
written into the lease? 


2. Identify property in your geographic area that you feel needs professional 
property management. Why? 


3. Which offices in your area have separate property management 
departments? 


4. Which properties in your area do you think would require the greatest 
management effort? Why? 


5. Identify a nonresidential property in your community that has been 
vacant for a long time. What type of tenant would the property be suited 
for, and how would you market the property? 


6. Do you know of any property where you feel the security is inadequate? If 
so, why? What could be done to provide better security? 


7. Bring to class one current-events article dealing with some aspect of real 
estate practice for class discussion. 
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UNIT QUIZ 


1. The term CPM refers to 
a. California Property Manager. 
b. Certified Property Manager. 
c. Certified Professional Manager. 
d. none of these. 


2. Which of the following statements regarding a property manager’s compen- 
sation is TRUE? 
a. Compensation is generally a percentage of the gross. 
b. As the income of properties managed increases, the percentage fee 
charged tends to increase. 
c. Both of these. 
d. Neither of these. 


3. Property managers can be protected against receiving no fees when manag- 
ing a vacant property they are unable to rent by a 
a. holdover clause. 
b. recapture clause. 
c. minimum fee. 
d. separate leasing fee. 


4. A lease for 30 months would be described as 
a. an estate at sufferance. 
b. an estate at will. 
c. an estate for years. 
d. a periodic tenancy. 


5. A lease under which the tenant is to pay $500 per month for three years is a 
a. gross lease. 
b. net lease. 
c. percentage lease. 
d. month-to-month lease. 


6. A lease that contains a minimum rent and a covenant to remain in business 
is 
a. a percentage lease. 
b. anet lease. 
c. a gross lease. 
d. none of these. 


7. Which business would likely pay the highest percentage on a percentage 


lease? 

a. Parking lot 

b. Supermarket 
c. Clothing store 
d. Restaurant 
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Which business is likely to pay the lowest percentage on a percentage lease? 


a. Sporting goods store 
b. Music shop 

c. Supermarket 

d. Clothing store 


A valid two-year lease need NOT 

a. have parties capable of contracting. 

b. contain a legal description of the property. 

c. contain the amount of rent and manner of payment. 
d. bea written agreement. 


Which statement regarding security deposits is TRUE? 
a. Nonrefundable cleaning deposits are not allowed. 
. Deposits for furnished rentals can’t exceed three months’ rent. 


b 
c. Security deposits for unfurnished rentals can’t exceed two months’ rent. 
d 


. All of these. 
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—- INTERNET SITES 
FOR REAL ESTATE 
PROFESSIONALS 


The following is a partial listing of thousands of real estate—related sites. Nei- 
ther the authors nor the publisher recommend any particular sites, but we have 
included these for your own evaluation. 


APARTMENTS FOR RENT 


www.apartments.com 
www.apartmentfinder.com 
www.apartmentlist.com 
www.doorsteps.com 
www.homes.com/apartments-for-rent/ 
www.nestigator.com 
www.trulia.com 
www.rent.com 
www.rentals.com 

www. vrbo.com 
www.zillow.com 


www.zumper.com 


ASSOCIATIONS 


Association of Real Estate License Law Officials 
www.arello.org 


Building Owners and Managers Association 
www.boma.org 


California Association of REALTORS® 


www.car.org 


California Community Colleges Real Estate Education Center 
http://cccreec.org 
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California Real Estate Education Association 
www.creea.org 


Federation of Exchange Accommodators 
www. 103 1.org 


Institute of Real Estate Management 
www.irem.org 


International Association of Home Staging Professionals 
www.iahsp.com 


NAR Code of Ethics 
www.realtor.org/code-of-ethics/ 


National Apartment Association 
www.naahq.org 


National Association of Real Estate Brokers 
www.nareb.com 


National Association of Real Estate Investment Trusts (REITs) 
www.treit.com/nareit 


National Association of REALTORS® 


www.realtor.org 


Real Estate Educators Association 
www.reea.org 


Real Estate Staging Association 
www.realestatestagingassociation.com 


BOOKS 


www.dearborn.com/products/bookstore/ 


www.nolo.com 


CAN-SPAM (EMAIL SOLICITATIONS) 


www.ftc.gov/tips-advice/business-center/guidance/can-spam-act-compliance 
-guide-business 


CHOOSING A BROKER 


www.homegain.com (Homeowners post their property and desired form of repre- 
sentation and brokers send their proposals. This site also includes homeowner and 
homebuyer information.) 


16_CA_RE_Practice_Appendix.indd 540 24/05/22 10:37 AM 


A 


FINAL PAGES -4 aptara ao 


Appendix 541 


CMA GENERATING SOFTWARE 


www.cloudcma.com 


CREDIT REPORTS 


www.annualcreditreport.com 


DO-NOT-CALL REGISTRY 


www.donotcall.gov 


DO-IT-YOURSELF FORMS 


www.legalzoom.com 


ENVIRONMENTAL LAW 


http://resources.ca.gov/ (an information site developed by the California Natural 
Resources Agency that includes a database containing California environmental 
law with links to federal law) 


ENVIRONMENTAL PROTECTION AGENCY SITE 


www.epa.gov 


FORECLOSURES 


www.realtytrac.com 


FORMS 
California Association of REALTORS® (CAR) 


www.car.org/ 


First Tuesday (RPI forms) 


www.firsttuesday.us 


FOR SALE BY OWNER 


www.craigslist.com 
www.forsalebyowner.com 
www.FSBO.com 
www.homepoint.com 
www.byowner.com/ad-posting 


www.theredx.com 
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California Department of Real Estate 
www.dre.ca.gov 


California Department of Fair Employment and Housing 
www.dfeh.ca.gov 


California Department of Finance 
www.dof.ca.gov 


California Department of Housing and Community Development 
https://www.hced.ca.gov/node/35 


California Department of Justice 
www.meganslaw.ca.gov (listing of names, addresses and zip codes of registered 
sex offenders) 


California Office of Real Estate Appraisers 
www.brea.ca.gov 


Consumer Price Index 
www.bls.gov/cpi/ 


Department of Housing and Urban Development (HUD) 
www.hud.gov 


Department of Veterans Affairs 
www.va.gov 


Environmental Protection Agency 
www.epa.gov 


Fair Housing (HUD) 
www.hud.gov/fairhousing/ 


Fannie Mae 
www.fanniemae.com 


Farmer Mac 
www.farmermac.com 


Federal Reserve Bank of San Francisco 
www.frbsf.org 


Freddie Mac 


www.freddiemac.com 


Ginnie Mae 
www.ginniemae.gov 
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Government websites (search engine) 
www.usa.gov 


National Flood Insurance Program 
www.fema.gov/flood-insurance 


HOME PRICES (VALUE) 


www.realtytrac.com (recent home prices by area) 


www.zillow.com 


LISTINGS OF PROPERTY FOR SALE 


www.homes.com/california/homes-for-sale/ 
www.century21.com 
www.coldwellbanker.com 
www.coldwellbankerpreviews.com 
www.craigslist.org 

www.era.com 
www.forsalebyowner.com 
www.homefinder.com 
www.homes.com 

www.oodle.com 

www.realtor.com 
www.realtyexecutives.com 
www.remax.com 

www.trulia.com 


www.zillow.com 


Note: Most of the listed sites also provide for loan prequalification and application. 


LOANS 


www.bankofamerica.com 
www.bankrate.com 
www.eloan.com 
www.mrcooper.com 
www.lendingtree.com 
www.mortgageloan.com 
www.quickenloans.com 


www.wellsfargo.com 
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MAPS 


www.digmap.com 


MORTGAGE CALCULATIONS 


www.bankrate.com 
www.homefair.com 


www.interest.com 


PROFESSIONAL INFORMATION 


Federation of Exchange Accommodators 
www.1031.org 


Inman News 
www.inman.com 


The Real Estate Library 


www.relibrary.com 


The Real Estate Professional magazine 
www.therealestatepro.com 


RealtyNow 
www.realtynow.com 


RealtyTimes 
www.realtytimes.com 


RISMedia (Real Estate Magazine) 


www.tismedia.com 


REAL ESTATE ATTORNEYS 


www.lawyers.com 
www.martindale.com 


real-estate-law.freeadvice.com/legal/real-estate-law/ 


RENTAL COMPARABLES 


www.realpage.com 


www.rentometer.com 


STAGING 


www.realestatestagingassociation.com 
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www.abirdseye.com 
www.easypano.com 
https://matterport.com 
www.paradym.com 


www.spotlighthometours.com 
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GLOSSARY 


abstract of title A summary or digest of all recorded transfers, conveyances, 
legal proceedings, and any other facts relied on as evidence of title to show 
continuity of ownership and indicate any possible impairment to title. 

acceleration clause A provision in a real estate financing instrument that 
allows the lender to declare the remaining indebtedness due and payable on 
the occurrence of certain conditions, such as the sale of the property or the 
borrower’s default in payment. 

acceptance Indication by the person to whom an offer is made (the offeree) of 
agreement to the terms of the offer. If the offer requires a writing, the accep- 
tance also must be in writing. 

accession The process of manufactured or natural improvement or addition to 
property. 

accommodating party Third party who has control of funds in delayed 
exchange. 

accretion Accession by natural forces, such as alluvion. 

acknowledgment A formal declaration made before an authorized person by a 
person who has executed a written instrument, stating that the execution of 
the instrument is the person’s own act. 

acquisition cost For FHA-insured loans, the price to procure property, includ- 
ing purchase price and all nonrecurring closing costs, including discount 
points, FHA application fee, service charge and credit report, FHA appraisal, 
escrow, document preparation, title insurance, termite inspection, reconvey- 
ance, and recording fees. 

acre A measure of land equaling 160 square rods, 4,840 square yards or 43,560 
square feet, or a tract about 208.71 feet square. 

action for declaratory relief Legal proceeding brought to determine the 
respective rights of the parties before a controversy arises. 

action to quiet title A court proceeding brought to establish title to real 
property. 

actual age The number of years since completion of a building; also called 
historical or chronological age. 

actual authority The authority agents have because it is specified in the agency 
agreement or that the agents believe they have because of an unintentional 
or careless act of the principal. 

ad valorem A Latin phrase meaning “according to value,” used to describe a 
tax charged in relation to the value of the property taxed. 

administrator/administratrix Personal representative of the estate of a dece- 
dent, appointed by the probate court. See also executor/executrix. 
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adverse possession A method of acquiring title to real property by occupying 
the property against the interests of the true owner and fulfilling other statu- 
tory requirements. 

affordability index An NAR index that measures the ability of median family 
income to support a mortgage for the median-priced home. An index of 100 
means that the median income is equal to the amount necessary to afford 
the median-priced home. 

after-acquired title If title is acquired by a grantor only after a conveyance to 
a grantee, the deed to the grantee becomes effective at the time the grantor 
actually receives title. 

agency The relationship between a principal and the agent of the principal 
that arises out of a contract, whether express or implied, written or oral, by 
which the agent is employed by the principal to do certain acts dealing with 
a third party. 

agent One who acts for and with authority from another person, called the 
principal; a special agent is appointed to carry out a particular act or transac- 
tion, and any other agent is a general agent. 

air rights The real property right to the reasonable use of the airspace above 
the surface of the land. 

alienation The transferring of property to another. 

all-inclusive trust deed See wraparound mortgage or trust deed. 

alluvion Alluvium; the increase of soil along the bank of a body of water by 
natural forces. 

Americans with Disabilities Act Federal law prohibiting discrimination that 
would deny the equal enjoyment of goods, services, facilities, and accom- 
modations in any existing place of public accommodation, based on an 
individual’s physical or mental disabilities. 

amortization The payment of a financial obligation in installments; recovery 
over a period of time of cost or value. An amortized loan includes both prin- 
cipal and interest in approximately equal payments, usually due monthly, 
resulting in complete payment of the amount borrowed, with interest, by 
the end of the loan term. A loan has negative amortization when the loan 
payments do not cover all the interest due, which then is added to the 
remaining loan balance. 

annual percentage rate (APR) The relative cost of credit as determined in 
accordance with Regulation Z of the Board of Governors of the Federal 
Reserve System for implementing the federal Truth in Lending Act. 

anticipation, principle of Expectation that property will offer future benefits, 
which tends to increase present value. 

apparent authority Authority to act as an agent that someone appears to 
have but does not actually have, which will place no obligation on the party 
the agent claims to represent if that party is in no way responsible for the 
representation. 

appraisal An estimate of a property’s monetary value on the open market; an 
estimate of a property’s type and condition, its utility for a given purpose, or 
its highest and best use. 

appropriation, right of See right of appropriation. 
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appurtenance Anything affixed (attached) to or used with land for its benefit 
and that is transferred with the land. 

APR See annual percentage rate. 

area Measure of the floor or ground space within the perimeter of a building or 
land parcel. 

arm’s-length transaction A transaction in which neither party acts under 
duress and both have full knowledge of the property’s assets and defects, the 
property involved has been on the market a reasonable length of time, there 
are no unusual circumstances, and the price represents the normal consider- 
ation for the property sold without extraordinary financing. 

assessed valuation A valuation placed on a piece of property by a public 
authority as a basis for levying taxes on that property. 

assessor The official responsible for determining assessed values. 

associate broker A broker who works for another broker in a salesperson 
capacity. 

assumption An undertaking or adoption of a debt or an obligation resting 
primarily on another person. 

attachment The process by which the real or personal property of a party to a 
lawsuit is seized and retained in the custody of the court; intended to compel 
an appearance before the court or to furnish security for a debt or costs aris- 
ing out of the litigation. 

attorney-in-fact An agent who has been granted a power of attorney by a 
principal. 

avulsion The tearing or washing away of land along the bank of a body of water 
by natural forces. 

balance, principle of The combination of land uses that results in the highest 
property values overall. 

balloon payment An installment payment on a promissory note—usually the 
final payment—that is significantly larger than the other installment payments. 

bankruptcy A federal court proceeding in which the court takes possession of 
the assets of an insolvent debtor and sells the nonexempt assets to pay off 
creditors on a pro rata basis; title to the debtor’s assets is held by a trustee in 
bankruptcy. 

baselines Imaginary lines that run east-west and intersect meridians that run 
north-south to form the starting point for land measurement using the rect- 
angular survey system of land description. 

basis Cost basis is the dollar amount assigned to property at the time of acqui- 
sition under provisions of the Internal Revenue Code for the purpose of 
determining gain, loss, and depreciation in calculating the income tax to be 
paid on the sale or exchange of the property; adjusted cost basis is derived 
after the application of certain additions, such as for improvements, and 
deductions, such as for depreciation. 

beneficiary One on whose behalf a trustee holds property conveyed by a trus- 
tor; the lender under a deed of trust. 

bequest Transfer of property, particularly personal property, called a legacy, by 
will. See also devise. 

bill of sale Written instrument that conveys title to personal property. 

bitcoin A cryptocurrency that has a fluctuating value. 
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blanket mortgage A loan covering more than one property. 

blind ad An ad that fails to indicate that the advertiser is an agent. 

blockbusting The practice on the part of unscrupulous speculators or real 
estate agents of inducing panic selling of homes at prices below market 
value, especially by exploiting the prejudices of property owners in neighbor- 
hoods in which the racial makeup is changing or appears to be on the verge 
of changing. 

bond An obligation; a real estate bond is a written obligation issued on security 
of a mortgage or trust deed. 

book value The current value for accounting purposes of an asset expressed as 
original cost plus capital additions minus accumulated depreciation. 

breach The failure of a duty imposed by law or by contract, either by omission 
or commission. 

broker associate A licensed broker working as a salesperson. 

building code Standards for building, planning, and construction established 
by state law and local ordinance. 

bundle of rights The legal rights of ownership of real property, including 
the rights of possession, use, disposition, and exclusion of others from the 
property. 

Bureau of Real Estate The former name for Department of Real Estate. 

business opportunity The assets of an existing business enterprise, including 
its goodwill. 

buyer’s market Real estate marketplace that has more sellers than buyers. 

CalVet loan Home or farm loan procured through the California Veterans Farm 
and Home Purchase Program. 

capital assets Assets of a permanent nature used in the production of income, 
such as land, buildings, machinery, and equipment; usually distinguishable 
under income tax law from “inventory,” assets held for sale to customers in 
the ordinary course of the taxpayer’s trade or business. 

capital gain The amount by which the net resale proceeds of a capital item 
exceed the adjusted cost basis of the item. 

capitalization rate The rate of interest that is considered a reasonable return 
on an investment, used in the process of determining value based on net 
operating income; the yield necessary to attract investment. 

capitalization recapture The return of an investment; an amortization rate 
based on the right of the investor to get back the purchase price at the end 
of the term of ownership or over the productive life of the improvements; 
computed by straight-line depreciation, by using Inwood tables or Hos- 
kold tables. (Students should refer to a real estate appraisal text for further 
explanation.) 

Cartwright Act California’s antitrust act. 

cash flow The net income generated by a property before depreciation and 
other noncash expenses. 

CC&Rs Covenants, conditions, and restrictions; limitations on land use imposed 
by deed, usually when land is subdivided, as a means of regulating building 
construction, density, and use for the benefit of other property owners; may 
be referred to simply as restrictions. 
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certificate of reasonable value Property appraisal required for a VA-guaran- 
teed loan. 

certificate of redemption Issued by the county tax collector when all past due 
amounts have been paid. 

certificate of sale Document received by the buyer at an execution or a judi- 
cial foreclosure sale; replaced by a sheriff’s deed if the debtor fails to redeem 
the property during the statutory redemption period. 

certificate of title Statement of a property’s owner of record as well as any 
existing encumbrances. 

chain of title The history of the conveyances and encumbrances affecting the 
present owner’s title to property, as far back as records are available. 

change, principle of Effect on property value of constantly varying physical, 
economic, social, and political forces. 

chattel mortgage Use of personal property to secure or guarantee a promissory 
note. 

chattel real An estate related to real estate, such as a lease of real property. 

chattels Personal property; any property that is not real property. 

Civil Rights Act of 1866 The first U.S. civil rights act. It applied to race only 
and had no exceptions. 

Civil Rights Act of 1968 This comprehensive act is known as the Fair Housing 
Act. 

closing The completion of a real estate transaction, at which point required 
documents are transmitted and funds are transferred. 

Closing Disclosure New form mandated by the TILA-RESPA rule that helps 
consumers to understand all the costs of the transaction. It must be provided 
to consumers three business days before closing. 

cloud on the title Any claim, condition, or encumbrance that impairs title to 
real property. 

coastal zone An area of about 1,800 square miles that runs the length of the 
state from the sea inland about 1,000 yards, with wider spots in coastal 
estuarine, habitat, and recreational areas; any development or improvement 
of land within the coastal zone must meet local requirements for coastal con- 
servation and preservation of resources, as authorized by the Coastal Zone 
Conservation Act. 

codicil Written amendment to a will, made with the same legal formalities. 

color of title A claim of possession to real property based on a document erro- 
neously appearing to convey title to the claimant. 

commingling Mixing broker and principal funds. 

commission An agent’s compensation for performing the duties of the agency; 
in real estate practice, typically a percentage of the selling price of property, 
rentals, or other property value. 

common law The body of law from England based on custom, usage, and court 
decisions. 

community apartment project A form of subdivision in which the owner 
has an individual interest in the land and exclusive right of occupancy of an 
apartment on the land. 
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community property All property acquired by husband and wife during mar- 
riage except that qualifying as separate property. 

community redevelopment agency (CRA) An agency authorized by state law 
but formed by a local governing body to provide low-and moderate-income 
housing and employ low-income persons by rehabilitating existing structures 
and/or bringing new development. 

comparative market analysis Informal estimate of market value performed 
by a real estate agent for either seller or buyer, utilizing the sales history of 
nearby properties; usually expressed as a range of values that includes the 
probable market value of the subject property. 

competition, principle of Business profits encourage competition, which ulti- 
mately may reduce profits for any one business. 

compound interest Interest paid on original principal and also on the accrued 
and unpaid interest that has accumulated as the debt matures. 

concurrent ownership Ownership of property by more than one person, not 
necessarily in equal shares. 

condemnation See eminent domain. 

condition A qualification of an estate granted that can be imposed only in a 
conveyance; it can be a condition precedent or a condition subsequent. See 
also CC&Rs. 

condition precedent A qualification of a contract or transfer of property pro- 
viding that unless and until the performance of a certain act, the contract or 
transfer will not take effect. 

condition subsequent A stipulation in a contract or transfer of property that 
already has taken effect that will extinguish the contract or defeat the prop- 
erty transfer. 

condominium A subdivision providing an exclusive ownership (fee) interest in 
the airspace of a particular portion of real property, as well as an interest in 
common in a portion of that property. 

conforming loan Loan that meets Fannie Mae and Freddie Mac purchase 
criteria. 

conformity, principle of Holds that property values are maximized when 
buildings are similar in design, construction, and age, particularly in residen- 
tial neighborhoods. 

consideration Anything of value given or promised by a party to induce 
another to enter into a contract; may be a benefit conferred on one party or 
a detriment suffered by the other. 

constructive eviction Interference by the landlord in a tenant’s legitimate 
use of leased property, such as by making unwarranted alterations to the 
property. 

contract A written or oral agreement to do or not to do certain things. There 
may be an express agreement of the parties, or a contract may be implied 
by their conduct. A unilateral contract imposes an obligation on only one 
of the parties, whereas both parties to a bilateral contract have an obliga- 
tion to perform. A contract is executory when a contract obligation is to 
be performed in the future, and executed when all obligations have been 
performed and the contract transaction has been completed. A real estate 
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contract must be a signed writing made by competent parties, for valuable 
consideration, with an offer by one party that is accepted by the other. 

contribution, principle of A component part of a property is valued in propor- 
tion to its contribution to the value of the entire property, regardless of its 
separate actual cost. 

conventional loan A loan secured by a mortgage or trust deed that is made 
without governmental underwriting (FHA-insured or VA-guaranteed). 

cooperative apartment See stock cooperative. 

corporation A legal entity that acts through its board of directors and officers, 
generally without liability on the part of the person or persons owning it. A 
domestic corporation is one chartered in California—any other corporation 
is a foreign corporation in California. 

correction lines Guide meridians running every 24 miles east and west of a 
meridian, and standard parallels running every 24 miles north and south of 
a base line, used to correct inaccuracies in the rectangular survey system of 
land description caused by the earth’s curvature. 

cost approach Appraisal method in which site value is added to the present 
reproduction or replacement cost of all property improvements, less depre- 
ciation, to determine market value. 

Costa-Hawkins Rental Housing Act Statute that allows landlords of rent- 
controlled property to set new base rents for new tenants. 

covenant An agreement or a promise to do or not to do a particular act, usually 
imposed by deed. See also CC&Rs. 

covenant of quiet enjoyment Promise of a landlord, implied by law, not to 
interfere in the possession or use of leased property by the tenant. 

covenant to repair Express or legally implied obligation of the landlord to 
make necessary repairs to leased premises. 

data mining The process of finding patterns in large amounts of data. 

declaration of homestead See homestead. 

dedication The giving of land by its owner for a public use, and the acceptance 
of the land for such use by the appropriate government officials. 

deed Written instrument that, when properly executed and delivered, conveys 
title to real property from a grantor to a grantee. 

deed in lieu of foreclosure A deed to real property accepted by a lender from 
a defaulting borrower to avoid the necessity of foreclosure proceedings by the 
lender. 

deed of trust See trust deed. 

defendant A person against whom legal action is initiated for the purpose of 
obtaining criminal sanctions (in a case involving violation of a penal stat- 
ute) or damages or other appropriate judicial relief (in a civil case). 

deficiency judgment A judgment given by a court when the value of secu- 
rity pledged for a loan is insufficient to pay off the debt of the defaulting 
borrower. 

demand statement Statement requested by escrow as to amount due lender at 
close of escrow to pay off loan and any charges. 

Department of Real Estate The California agency that administers the real 
estate law, including the licensing of real estate brokers and salespeople; 
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headed by the real estate commissioner, who is appointed by the governor 
and presides over the Real Estate Advisory Commission (whose 10 members 
are appointed by and serve at the commissioner’s discretion). 

depreciation Decrease in value of an asset that is allowed in computing prop- 
erty value for tax purposes; in appraising, a loss in the value of a property 
improvement from any cause; depreciation is curable when it can be reme- 
died by a repair or an addition to the property, and it is incurable when there 
is no easy or economic way to cure the loss. See also physical deterioration, 
functional obsolescence, and external obsolescence. 

deskfee A payment agreement between the broker and the agent. 

designated agent In some states one agent in an office can be the seller’s agent 
and another agent in the same office can be the buyer’s agent. 

devise Transfer of title to property by will. See also bequest. 

devisee Person receiving title to property by will. See also legatee. 

devisor One who wills property to another. 

direct endorsement A lender who is authorized to determine if a loan qualifies 
for FHA insurance. 

discount points See points. 

discount rate Interest rate charged member banks by Federal Reserve Banks. 

documentary transfer tax A tax applied on all transfers of real property 
located in a county where the county is authorized by the state to collect; 
notice of payment is entered on the face of the deed or on a separate paper 
filed with the deed. 

Dodd-Frank Act The Dodd-Frank Wall Street Reform and Consumer Protec- 
tion Act signed into law in 2010. 

dominant tenement See easement. 

donee One who receives a gift. 

donor One who makes a gift. 

dual agency An agency relationship in which the agent represents two princi- 
pals in their dealings with each other. 

due-on-sale clause An acceleration clause in a real estate financing instru- 
ment granting the lender the right to demand full payment of the remaining 
indebtedness on a sale of the property. 

e-PRO certification NAR professional designation of an internet professional. 

easement The right to a specific use of or the right to travel over the land of 
another. The land being used or traveled over is the servient tenement; the 
land that is benefited by the use is the dominant tenement. An easement 
appurtenant is a property interest that belongs to the owner of the dominant 
tenement and is transferred with the land; an easement in gross is a personal 
right that usually is not transferable by its owner. 

easement by prescription Acquiring a specific use of or the right to travel 
over the land of another by statutory requirements similar to those for 
adverse possession. 

economic life The period of time over which an improved property will yield 
a return on investment over and above the return attributable solely to the 
land. 

economic obsolescence See external obsolescence. 
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economic rent The reasonable rental expectancy if the property were available 
for renting at the time of its valuation. 

effective gross income Property income from all sources, less allowance for 
vacancy and collection losses. 

effective rent Scheduled rent adjusted for rental incentives given. 

elder abuse law Requirement that realty agents and others report elder finan- 
cial abuse, fraud, or undue influence. 

emblements Crops produced annually by labor and industry, as distinguished 
from crops that grow naturally on the land. 

eminent domain The right of the government to acquire title to property for 
public use by condemnation; the property owner receives compensation— 
generally fair market value. See also inverse condemnation. 

encroachment The unlawful intrusion of a property improvement onto adja- 
cent property. 

encumbrance Anything that affects or limits the fee simple title to or affects 
the condition or use of real estate. 

environmental impact report (EIR) Evaluation of effects on the environment 
of a proposed development; may be required by local government. 

environmental obsolescence See external obsolescence. 

Equal Credit Opportunity Act Act that prohibits lender discrimination 
against a borrower based on the fact that the source of income is public 
assistance. 

Equator Platform A system for obtaining short sale approval. 

equity of redemption The right to redeem property during the foreclosure 
period, or during a statutorily prescribed time following a foreclosure sale. 

escalator clause Provision in a lease agreement for an increase in payments 
based on an increase in an index, such as the Consumer Price Index. 

escheat The reverting of property to the state when there are no heirs capable 
of inheriting. 

escrow The deposit of instruments and/or funds (with instructions) with a neu- 
tral third party to carry out the provisions of an agreement or a contract. 

escrow agent Escrow holder; the neutral third-party company holding funds or 
something of value in trust for another or others. 

escrow offices The employee of the escrow agent who handles the escrow. 

estate The interest held by the owner of property. 

estate at sufferance The occupancy of a tenant after the lease term expires. 

estate at will A tenancy in which the tenant’s time of possession is indefinite. 

estate for years A tenancy for a fixed term. 

estate from period to period Periodic tenancy; a tenancy for a fixed term, 
automatically renewed for the same term unless the owner or the tenant 
gives the other written notice of intention to terminate the tenancy. 

eviction Dispossession by process of law. 

exchange A means of trading equities in two or more real properties, treated as 
a single transaction through a single escrow. 

exclusive-agency listing A listing agreement employing a broker as sole agent 
for a seller of real property under the terms of which the broker is entitled to 
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compensation if the property is sold through any other broker, but not if a 
sale is negotiated by the owner without the services of an agent. 

exclusive-authorization-and-right-to-sell listing A listing agreement 
employing a broker as agent for a seller of real property under the terms of 
which the broker is entitled to compensation if the listed property is sold 
during the duration of the listing, whether by the listing agent, another 
agent, or the owner acting without the services of an agent. 

executor/executrix Personal representative of the estate of a decedent, named 
in the decedent’s will. See also administrator/administratrix. 

express agreement An agreement established by a deliberate act of the parties 
that both parties acknowledge as their intention. 

external obsolescence Economic or environmental obsolescence; loss in value 
due to outside causes, such as changes in nearby land use. 

facilitator A real estate agent working in a neutral nonagency relationship with 
the parties to facilitate a transaction. 

Fair Employment and Housing Act See Rumford Act. 

Fannie Mae (Federal National Mortgage Association) Now a private corpo- 
ration dealing in the secondary mortgage market. 

Farmer Mac (Federal Agricultural Mortgage Corporation) Now a private 
corporation providing a secondary mortgage market for farms and rural 
housing. 

fee simple absolute A fee simple estate with no restrictions on its use. 

fee simple defeasible An interest in land, such as a fee simple conditional or 
fee simple with special limitation, that may result in the estate of ownership 
being defeated. 

fee simple estate The greatest interest in real property one can own, including 
the right to use the property at present and for an indeterminate period in 
the future. 

fee simple qualified A fee simple estate with some restrictions on the right of 
possession. 

feng shui Laws governing orientation and spatial relationship in regard to the 
flow of energy. 

fiduciary A person in a position of trust and confidence who owes a certain 
loyalty to another, such as an agent to a principal. 

final subdivision map See tentative subdivision map. 

fiscal year A business or an accounting year as distinguished from a calendar 
year. 

fixture Anything permanently attached to land or improvements so as to 
become real property. 

foreclosure Sale of real property by mortgagee, trustee, or other lienholder on 
default by the borrower. See also judicial foreclosure action. 

form appraisal report A short report, typically two pages plus addenda, using a 
preprinted form to summarize the data contributing to an appraiser’s conclu- 
sion of value. 

fraud The intentional and successful use of any cunning, deception, collusion, 
or artifice to circumvent, cheat, or deceive another person, so that the other 
person acts on it to the loss of property and legal injury; actual fraud is a 
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deliberate misrepresentation or a representation made in reckless disregard 
of its truth or falsity, the suppression of truth, a promise made without the 
intention to perform it or any other act intended to deceive; constructive 
fraud is any misrepresentation made without fraudulent intent (the deliber- 
ate intent to deceive). Fraud is affirmative when it is a deliberate statement 
of a material fact that the speaker knows to be false and on which the 
speaker intends another person to rely, to the speaker’s detriment. Fraud is 
negative when it is a deliberate concealment of something that should be 
revealed. 

Freddie Mac (Federal Home Loan Mortgage Corporation) Now a private 
secondary mortgage corporation. 

freehold estate An estate in land in which ownership is for an indeterminate 
length of time, as in a fee simple or life estate. 

front foot Property measured by the front linear foot on its street line, each 
front foot extending the depth of the lot. 

functional obsolescence Loss in value due to adverse factors within a struc- 
ture that affect its marketability, such as its design, layout, or utility. 

general partnership An association of two or more persons to carry on a busi- 
ness as co-owners for profit. 

general plan Master plan; includes a statement of policy of the development 
and land uses within a city or county and a program to implement that 
policy. 

gift deed A deed for which the only consideration is “love and affection.” 

Ginnie Mae (Government National Mortgage Association) A government 
corporation that provides assistance to federally related housing projects. 
Funds are raised by selling securities backed by pools of mortgages. 

goodwill An intangible but salable asset of a business derived from the expecta- 
tion of continued public patronage. 

grant deed A limited warranty deed using a granting clause—the word grant 
or words to that effect—assuring the grantee that the estate being conveyed 
is free from encumbrances placed on the property by the present owner (the 
grantor) and that the grantor has not previously conveyed the property to 
anyone else. 

grantee A person to whom property is transferred by grant. 

grantor A person conveying property to another by grant. 

gross income Total property income from all sources before any expenses are 
deducted. 

gross income multiplier Gross rent multiplier; a number derived by dividing 
the sales price of a comparable property by the income it produces, which 
then is multiplied by the gross income produced by the subject property to 
derive an estimate of value. 

gross lease Provides for the tenant to pay a fixed rental over the lease term, 
with the landlord paying all expenses of ownership, such as taxes, assess- 
ments, and insurance. 

ground lease An agreement for the use of land only, sometimes secured by 
improvements placed on the land by the user. 
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ground rent Earnings of improved property credited to earnings of the ground 
itself after allowance is made for earnings of improvements. 

guarantee of title Guarantee of title as determined from examination of the 
public records and described in the guarantee document. 

guide meridians See correction lines. 

hard money loans Cash loans made by individual investors. 

highest and best use In appraising real estate, the most profitable, physically 
possible, and legally permissible use for the property under consideration. 

holder in due course Someone who takes a negotiable instrument for value, 
in good faith and without notice of any defense against its enforcement that 
might be made by any person. 

holdover tenancy Possession of property by a tenant who remains in posses- 
sion after the expiration or termination of the lease term. 

holographic will A will written entirely in the testator’s handwriting, signed 
and dated by the testator. 

homestead A statutory exemption of real property used as a home from the 
claims of certain creditors and judgments up to a specified amount; requires a 
declaration of homestead to be completed and filed in the county recorder’s 
office. 

implied warranties Warranties by grantor to grantee that will be implied by 
law, even if not mentioned in the deed; the grantor warrants that he has not 
already conveyed the property and that there are no encumbrances on the 
property brought about by the grantor or any person who might claim title 
from the grantor. 

income capitalization approach Appraisal method in which the actual or 
likely net operating income of property is divided by its expected rate of 
return (capitalization rate) to arrive at an estimate of market value. See also 
capitalization rate. 

independent contractor A person employed by another who has almost com- 
plete freedom to accomplish the purposes of the employment. 

index method Way of estimating building reproduction cost by multiplying the 
original cost of the subject building by a factor that represents the percent- 
age change in construction costs, generally from the time of construction to 
the time of valuation. 

inherent authority The authority of an agent to perform activities that are not 
specifically mentioned in the agency agreement but are necessary or custom- 
ary to carry out an authorized act. 

injunction A writ or an order issued by a court to restrain one or more par- 
ties to a suit or proceeding from doing an act deemed to be inequitable or 
unjust in regard to the rights of some other party or parties in the suit or 
proceeding. 

installment sales contract See sales contract. 

institutional lenders A financial intermediary or depository, such as a sav- 
ings association, commercial bank, or life insurance company, that pools the 
money of its depositors and then invests funds in various ways, including 
trust deeds and mortgage loans. 
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interest A portion, share, or right in something; partial ownership; the charge 
in dollars for the use of money for a period of time. 

interest rate The percentage of a sum of money borrowed that is charged for its 
use. 

interim loan A short-term temporary loan used until permanent financing is 
available, typically during building construction. 

interpleader A court proceeding that may be brought by someone, such as an 
escrow agent, who holds property for another, for the purpose of deciding 
who among the claimants is legally entitled to the property. 

intestate succession Statutory method of distribution of property that 
belonged to someone who died intestate (without having made a valid will). 

inverse condemnation A legal action brought by the owner of land when gov- 
ernment puts nearby land to a use that diminishes the value of the owner’s 
property. 

joint tenancy Ownership of property by two or more co-owners, each of whom 
has an equal share and the right of survivorship. 

joint venture Two or more individuals or firms joining together on a single 
project as partners, typically with a lender contributing the necessary funds 
and the other partner(s) contributing their expertise. 

judgment The final determination of a court of competent jurisdiction of a 
matter presented to it; may include an award of money damages. 

judicial foreclosure action Proceeding in which a mortgagee, a trustee, or 
another lienholder on property requests a court-supervised sale of the prop- 
erty to cover the unpaid balance of a delinquent debt. 

land The earth’s surface, including substances beneath the surface extending 
downward to the center of the earth and the airspace above the surface for 
an indefinite distance upward. 

land contract See sales contract. 

landlord Lessor; one who leases property to another. 

lateral support The support that the soil of an adjoining owner gives to a 
neighbor’s land. 

lease A contract between a property owner, called lessor or landlord, and 
another, called lessee or tenant, conveying and setting forth the conditions of 
occupancy and use of the property by the tenant. 

leaseback See sale-leaseback. 

leasehold estate A tenant’s right to occupy real estate during the term of the 
lease; a personal property interest. 

legacy Property, usually personal property, transferred by will. 

legal description A land description used to define a parcel of land to the 
exclusion of all others that is acceptable by a court of law. 

legatee Person who receives property, called a legacy, by bequest. See also 
devisee. 

letter of opinion A letter from appraiser to client presenting only the apprais- 
er’s conclusion of value, with no supporting data. 

leverage Use of debt financing to purchase an investment, thus maximizing the 
return per dollar of equity invested; enables a purchaser to obtain possession 
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for little or no initial cash outlay and relatively small periodic payments on 
the debt incurred. 

lien An encumbrance that makes property security for the payment of a debt or 
discharge of an obligation; a voluntary lien is one agreed to by the property 
owner, such as a deed of trust; an involuntary lien exists by operation of law 
to create a burden on property for certain unpaid debts, such as a tax lien. 

life estate An interest in real property conveying the right to possession and 
use for a term measured by the life or lives of one or more persons, most 
often the holder of the life estate. 

limited equity housing cooperative A stock cooperative financed by the 
California Housing Finance Agency. 

limited partnership Partnership of one or more general partners, who run the 
business and are liable as partners, and limited partners, investors who do 
not run the business and are liable only up to the amount invested. 

liquidated damages An amount agreed on by the parties to be full damages if 
a certain event occurs. 

listing agreement Authorization by the owner of property, acting as principal, 
for a real estate broker to act as the agent of the principal in finding a person 
to buy, lease, or rent property; may be used to employ a real estate broker to 
act as agent for a person seeking property to buy, lease, or rent. 

Loan Estimate New form mandated by the TILA-RESPA rule that helps con- 
sumers to understand the key features, costs, and risks of a mortgage loan. It 
must be provided to consumers no later than three business days after they 
submit a loan application. 

lot and block system Subdivision system; method of legal description of land 
using parcel maps identified by tract, block, and lot numbers. 

marker See metes and bounds. 

market comparison approach See sales comparison approach. 

market data approach See sales comparison approach. 

market value The most probable price a property would bring in an arm’s- 
length transaction under normal conditions on the open market. See also 
arm’s-length transaction. 

marketable title Title that a reasonably prudent purchaser, acting with full 
knowledge of the facts and their legal significance, would be willing and 
ought to accept. 

material fact A fact that would be likely to affect the judgment of a person to 
whom it is known, such as information concerning the poor physical condi- 
tion of a building that is for sale. 

mechanic’s lien A statutory lien against real property in favor of persons who 
have performed work or furnished materials for the improvement of the 
property. 

Mello-Roos bonds Improvement bonds that place offsite improvement costs 
on the home purchaser rather than on the developer. 

meridians Imaginary lines that run north to south and intersect base lines that 
run east to west to form the starting point for land measurement using the 
rectangular survey system of land description. 
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metes and bounds Method of legal description of land using distances (called 
metes) measured from a point of beginning and using natural or artificial 
boundaries (called bounds), as well as single objects (called monuments or 
markers) as points of reference. 

minor A person younger than 18 years of age. 

mobile home A structure transportable in one or more sections, designed and 
equipped to contain no more than two dwelling units, to be used with or 
without a foundation system; does not include a recreational vehicle. 

mobile home park Any area or tract of land where two or more mobile home 
lots are rented, leased, or held out for rent or lease. 

monument See metes and bounds. 

mortgage A legal instrument by which property is pledged by a borrower, the 
mortgagor, as security for the payment of a debt or an obligation owed to a 
lender, the mortgagee. 

Mortgage Loan Disclosure Statement The statement on a form approved 
by the real estate commissioner that is required by law to be furnished by a 
mortgage loan broker to the prospective borrower of a loan of a statutorily 
prescribed amount before the borrower becomes obligated to complete the 
loan. 

multiple listing clause Clause in a listing agreement, usually part of an exclu- 
sive authorization and right-to-sell listing, taken by a member of a multiple 
listing service, providing that members of the multiple listing service will 
have the opportunity to find a ready, willing, and able buyer for the listed 
property. 

multiple listing service (MLS) An organization of real estate agents provid- 
ing for a pooling of listings and the sharing of commissions on transactions 
involving more than one agent. 

narrative appraisal report The longest and most thorough appraisal report, 
containing a summary of all factual materials, techniques, and appraisal 
methods used in setting forth the appraiser’s conclusion of value. 

negotiable instrument An instrument, such as a promissory note, that is 
capable of being assigned or transferred in the ordinary course of business. 

net listing A listing agreement providing that the agent may retain as compen- 
sation for services all sums received over and above a net price to the owner. 

net, net, net lease See triple net lease. 

net operating income Profit; the money remaining after expenses are deducted 
from income. 

niche marketing Specialization in an area, type of property, and/or category of 
buyer. 

nonexclusive listing See open listing. 

notice Knowledge of a fact; actual notice is express or implied knowledge of a 
fact; constructive notice is knowledge of a fact that is imputed to a person 
by law because of the person’s actual notice of circumstances and the inquiry 
that a prudent person would have been expected to make; legal notice is 
information required to be given by law. 

novation The substitution or exchange of a new obligation or contract for an 
old one by mutual agreement of the parties. 
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null and void Of no legal validity or effect. 

observed condition method Breakdown method; depreciation computed by 
estimating the loss in value caused by every item of depreciation, whether 
curable or incurable. 

one hundred percent commission An office where salespersons pay broker 
fees but keep commissions earned. 

open listing Nonexclusive listing; the nonexclusive right to secure a purchaser, 
given by a property owner to a real estate agent; more than one agent may 
be given such authorization, and only the first to procure a ready, willing, 
and able buyer—or an offer acceptable to the seller—will be entitled to 
compensation. 

opinion of title An attorney’s written evaluation of the condition of the title to 
a parcel of land after examination of the abstract of title. 

option A right given for a consideration to purchase or lease property on 
specified terms within a specified time, with no obligation on the part of the 
person receiving the right to exercise it. 

option ARM Adjustable-rate mortgage where the buyer has the option of mak- 
ing a minimum payment. 

overriding trust deed See wraparound mortgage or trust deed. 

ownership in severalty Separate ownership; ownership of property by one 
person only. 

participation loan A loan where the lender takes an equity position in the 
property, as well as interest for the loan. 

partition action Court proceeding by which co-owners may force a division 
of the property or its sale, with co-owners reimbursed for their individual 
shares. 

partnership See general partnership. 

percentage lease Provides for rent as a percentage of the tenant’s gross 
income, usually with a minimum base amount; the percentage may decrease 
as the tenant’s income increases. 

personal property All property that is not real property. 

physical deterioration Loss in value brought about by wear and tear, disinte- 
gration, use and action of the elements. 

piggyback loan A second mortgage taken out at the same time as the first 
mortgage to reduce down payment requirements and/or avoid the need for 
private mortgage insurance. 

plaintiff The person who sues in a court action. 

planned unit development (PUD) A land-use design that provides intensive 
utilization of the land through a combination of private and common areas 
with prearranged sharing of responsibilities for the common areas; individual 
lots are owned in fee with joint ownership of open areas; primarily residen- 
tial but may include commercial and/or industrial uses. 

planning commission An agency of local government charged with planning 
the development, redevelopment, or preservation of an area. 

plottage Assemblage; an appraisal term for the increased value of two or more 
adjoining lots when they are placed under single ownership and available for 
use as a larger single lot. 
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pocket listing A listing not provided to other brokers. 

points One point represents one percentage point of a loan amount; may be 
charged by lenders at the time of loan funding to increase the loan’s effective 
interest rate. 

police power The right of government to enact laws and enforce them to ben- 
efit the public health, safety, and general welfare. 

power of attorney A written instrument authorizing an agent to act in the 
capacity of the principal; a general power of attorney provides authority 
to carry out all of the business dealings of the principal; a special power of 
attorney provides authority to carry out a specific act or acts. 

power of sale The power that may be given by a promissory note to a trustee, 
a mortgagee, or another lienholder to sell secured property without judicial 
proceedings if the borrower defaults. 

predatory lending Making loans without regard to payment ability of bor- 
rower in order to obtain the security by foreclosure. 

primary mortgage market Composed of lenders that deal directly with bor- 
rowers. See also secondary mortgage market. 

prime rate Interest rate that banks charge their most favorably rated commer- 
cial borrowers. 

principal The employer of an agent; one of the parties to a transaction; the 
amount of money borrowed. 

private mortgage insurance (PMI) Mortgage guaranty insurance available 
to conventional lenders on the high-risk portion of a loan, with payment 
included in the borrower’s loan installments. 

probate Court proceeding by which the property of a decedent is distributed 
according to the decedent’s will or, if the decedent died intestate (without a 
will), according to the state law of intestate succession. 

procuring cause The cause originating a series of events that lead directly to 
the intended objective; in a real estate transaction, the procuring cause is 
the real estate agent who first procures a ready, willing, and able buyer. 

progression, principle of The worth of a less-valuable building tends to be 
enhanced by proximity to buildings of greater value. 

promissory note A written promise to repay a loan under stipulated terms; 
establishes personal liability for payment by the person making the note. 

property management A branch of the real estate business involving the 
marketing, operation, maintenance, and other day-to-day requirements of 
rental properties by an individual or a firm acting as agent of the owner. 

proration Adjustment of interest, taxes, insurance, and other costs of property 
ownership on a pro rata basis as of the closing or agreed-upon date; usu- 
ally apportions those costs based on seller’s and buyer’s respective periods of 
ownership. 

puffing Exaggerating the attributes or benefits of property as an inducement to 
purchase. 

purchase money mortgage or trust deed Trust deed or mortgage given as 
part or all of the purchase consideration for real property. 

qualified mortgage Loans that meet standards for HUD insurance. 
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quantity survey method Way of estimating building reproduction cost by 
making a thorough itemization of all construction costs, both direct (mate- 
rial and labor) and indirect (permits, overhead, profit), then totaling those 
costs. 

quiet title See action to quiet title. 

quitclaim deed A deed that conveys any interest the grantor may have in the 
property at the time of the execution of the deed, without any warranty of 
title or interest. 

ranges In the rectangular survey system of land description, townships running 
east and west of a meridian. 

ratification The adoption or approval of an act by the person on whose behalf 
it was performed, as when a principal ratifies conduct of an agent that was 
not previously authorized. 

ready, willing, and able buyer A buyer who wants and is prepared to purchase 
property, including being able to finance the purchase, at the agreed price 
and terms. 

real estate Real property; land; includes the surface of the earth, the substances 
beneath the surface, the airspace above the surface, fixtures, and anything 
incidental or appurtenant to the land. 

real estate board A local organization whose members consist primarily of real 
estate brokers and salespeople. 

real estate broker A person employed for a fee by another to carry on any of 
the activities listed in the real estate law definition of a broker. 

Real Estate Education and Research Fund California fund financed by a fixed 
portion of real estate license fees, designed to encourage research in land use 
and real estate development. 

real estate investment trust (REIT) Way for investors to pool funds for invest- 
ments in real estate and mortgages, with profits taxed to individual investors 
rather than to the corporation. 

real estate salesperson A person licensed under the provisions of the real 
estate law to act under the control and supervision of a real estate broker in 
carrying on any of the activities listed in the license law. 

real estate syndicate An organization of real estate investors, typically in the 
form of a limited partnership. 

real property See real estate. 

reconciliation In appraising, the final step, in which the estimates of value 
reached by each of the three appraisal approaches (sales comparison, cost, 
and income capitalization) are weighed in light of the type of property being 
appraised, the purpose of the appraisal, and other factors, to arrive at a final 
conclusion of value. 

reconveyance deed Instrument by which the trustee returns title to the trustor 
after the debt underlying a deed of trust is paid. 

recovery account State fund financed by real estate license fees and intended 
to help compensate victims of real estate licensee fraud, misrepresentation, 
deceit, or conversion of trust funds, when a court-ordered judgment cannot 
be collected. 
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rectangular survey system Section and township system; U.S. government 
survey system; method of legal description of land using areas called town- 
ships measured from meridians and base lines. 

recurring costs Impound costs for taxes and insurance. 

red flag A physical indication of a possible problem with a property. 

redlining An illegal lending policy of denying real estate loans on properties 
in older, changing urban areas (usually with large minority populations) 
because of alleged higher lending risks, without due consideration of the 
individual loan applicant. 

reformation An action to correct a mistake in a contract, a deed, or another 
document. 

regression, principle of A building’s value will decline if the buildings around 
it have a lower value. 

release Removal of part of a contract obligation, for consideration, by the party 
to whom the obligation is owed; removal of part of a property from a lien on 
payment of part of the debt owed. 

reliction The increase of a landowner’s property by the receding of an adjacent 
body of water. 

remainder The right of future possession and use that will go to someone other 
than the grantor upon termination of a life estate. 

rent The consideration paid for possession and use of leased property. 

rent control A regulation imposed by a local governing body as a means of pro- 
tecting tenants from relatively high rent increases over the occupancy period 
of a lease; if a law provides for vacancy decontrol, when a unit becomes 
vacant, there is no restriction on the rent set for a new tenant. 

REOs Foreclosure real estate owned by lender. 

repair and deduct Tenant’s remedy when landlord is on notice of and fails 
to make necessary repairs to leased premises; a tenant may spend up to one 
month’s rent on repairs, but no more than twice in any 12-month period. 

replacement cost The cost of a new building using modern construction 
techniques, design, and materials but having the same utility as the subject 
property. 

reproduction cost The cost of a new building of exactly the same design and 
materials as the subject property. 

rescission The cancellation of a contract and restoration of the parties to the 
same position they held before the contract was formed. 

restraint on alienation An illegal condition that would prohibit a property 
owner from transferring title to real estate. 

restriction A limitation on the use of real property; public restrictions imposed 
by government include zoning ordinances; private restrictions imposed by 
deed may require the grantee to do or refrain from doing something. See also 
CC&Rs. 

reverse exchange Delayed exchange where the property desired is acquired 
prior to sale of exchanger’s property. 

reverse mortgage Mortgage where the borrower receives payments and does 
not repay loan until the property is sold or the borrower dies. 
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reversion The right of future possession and use retained by the grantor of a life 
estate. 

right of appropriation Right of government to take, impound, or divert water 
flowing on the public domain from its natural course for some beneficial 
purpose. 

right of entry The right of the landlord to enter leased premises in certain 
circumstances. 

right of survivorship The right of surviving cotenants to share equally in the 
interest of a deceased cotenant; the last surviving cotenant is sole owner of 
the property. 

riparian rights The right of a landowner whose property borders a lake, river, 
or stream to the use and enjoyment of the water adjacent to or flowing over 
the property, provided the use does not injure other riparian landowners. 

Rumford Act California’s fair housing law. Also called the Fair Employment 
and Housing Act. 

safety clause A clause that protects the broker’s commission when a sale is 
consummated after a listing expires to a buyer procured by the broker. 

sale-leaseback A transaction in which, at the time of sale, the seller retains 
occupancy by concurrently agreeing to lease the property from the purchaser. 

sales comparison approach Market comparison approach; market data 
approach; appraisal method in which the sales prices of properties that are 
comparable in construction and location to the subject property are analyzed 
and adjusted to reflect differences between the comparables and the subject. 

sales contract Land contract; installment sales contract; a contract used in a 
sale of real property whereby the seller retains title to the property until all 
or a prescribed part of the purchase price has been paid, but no earlier than 
one year from the date of possession. 

salvage value In computing depreciation for tax purposes under all but the 
declining balance method, the reasonably anticipated fair market value of 
the property at the end of its useful life. 

sandwich lease A leasehold interest between the primary lease and the operat- 
ing lease. 

satisfaction Discharge of an obligation before the end of its term by payment of 
the total debt owed. 

scheduled rent Rent charged, not adjusted for rental incentives. 

secondary financing A loan secured by a second (or subsequent) mortgage or 
trust deed on real property. 

secondary mortgage market Investment opportunities involving real prop- 
erty securities, other than direct loans from lender to borrower; loans may be 
bought, sold, or pooled to form the basis for mortgage-backed securities. 

section A standard land area of one mile square, containing 640 acres, used in 
the rectangular survey system of land description. 

section and township system See rectangular survey system. 

security deposit An amount paid at the start of a lease term and retained by 
the landlord until the tenant vacates the premises, all or part of which may 
be kept by the landlord at that time to cover costs of any default in rent 
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payments or reasonable costs of repairs or cleaning necessitated by the ten- 
ant’s use of the premises. 

security instrument A written document executed by a debtor that pledges 
the described property as the lender’s assurance that the underlying debt will 
be repaid. 

seller’s market Real estate market with more buyers than sellers. 

separate property Property owned by a married person other than community 
property, including property owned before marriage, property acquired by gift 
or inheritance, income from separate property, and property acquired with 
the proceeds of separate property. 

servient tenement See easement. 

set-back ordinance An ordinance requiring improvements built on property to 
be a specified distance from the property line, street or curb. 

severalty, ownership in See ownership in severalty. 

sheriff's deed Deed given to the purchaser at a court-ordered sale to satisfy a 
judgment, without warranties. 

short sale A sale for less than is owed on a loan where the lender agrees to 
accept sale proceeds to extinguish the debt. 

sick building syndrome IIIness attributed to a sealed structure; believed 
related to ventilation. 

simple interest Interest computed on the principal amount of a loan only. See 
compound interest. 

sinking fund Fund set aside from the income from property that, with accrued 
interest, eventually will pay for replacement of the improvements. 

social media Interactive apps that allow for social networking. 

sole proprietor Only owner of a business. 

special limitation A limiting condition specified in a transfer of fee simple 
ownership that, if not complied with, will immediately and automatically 
extinguish the estate and return title to the grantor. 

special studies zone One of the areas, typically within a quarter-mile or more 
of an active earthquake fault, requiring a geologic report for any new project 
involving improvements or structures initiated after May 4, 1975; the report 
may be waived by the city or county if the state geologist approves. 

special warranty deed A deed in which the grantor warrants or guarantees 
the title only against defects arising during the grantor’s ownership of the 
property and not against defects existing before the time of the grantor’s 
ownership. 

specific performance Action to compel a breaching party to adhere to a 
contract obligation, such as an action to compel the sale of land as an alter- 
native to money damages. 

specific plan Formulated after adoption of a general plan by a city or a county 
to give further details of community development, including projected popu- 
lation density and building construction requirements. 

square-foot method Way of finding reproduction cost by multiplying the cur- 
rent cost per square foot of a comparable building by the number of square 
feet in the subject building. 

staging Preparing a home for sale showings. 
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standard parallels See correction lines. 

statute of frauds A state law requiring that certain contracts be in writing and 
signed before they will be enforceable, such as a contract for the sale of real 
estate. 

statute of limitations Law that stipulates the specific time period during which 
a legal action must be brought following the act that gives rise to it. 

statutory warranty deed A short-term warranty deed that warrants by infer- 
ence that the seller is the undisputed owner, has the right to convey the 
property, and will defend the title if necessary; if the seller does not do so, 
the new owner can defend against said claims and sue the former owner. 

steering The illegal act of directing prospective homebuyers to or from a partic- 
ular residential area on the basis of the homebuyer’s race or national origin. 

step-up lease Lease with set rent that provides for periodic rent increases. 

stock cooperative A form of subdivision, typically of an apartment building, 
in which each owner in the stock cooperative is a shareholder in a corpo- 
ration that holds title to the property, each shareholder being entitled to 
use, rent, or sell a specific apartment unit. See also limited equity housing 
cooperative. 

straight-line method Depreciation computed at a constant rate over the esti- 
mated useful life of the improvement. 

straight note A note in which a borrower repays the principal in a lump sum at 
maturity, with interest due in installments or at maturity. 

stratified market Sales market difference by price. 

subdivision The division of real property into separate parcels or lots for the 
purpose of sale, lease, or financing. 

subdivision public report Issued by the real estate commissioner after a sub- 
division developer has met the requirements of the Subdivided Lands Law; 
provides details of the project and financing, and a copy must be given to all 
prospective purchasers; sales may begin on the basis of an approved prelimi- 
nary public report, but no sales can be closed or transactions completed until 
the final public report is received. 

subject to When a grantee takes title to real property “subject to” a mortgage 
or a trust deed, the grantee is not responsible to the holder of the promis- 
sory note for the payment of any portion of the amount due, and the original 
maker of the note retains primary responsibility for the underlying debt or 
obligation. 

sublease A lease given by a lessee (tenant). 

subordination agreement An agreement by the holder of an encumbrance 
against real property to permit that claim to take an inferior position to 
other encumbrances against the property. 

subprime lender A lender who will take loans that are considered too risky by 
other lenders. Subprime loans bear a higher rate of interest. 

substitution, principle of Market value tends to be set by the present or recent 
cost of acquiring an equally desirable and valuable property, comparable in 
construction and/or utility. 
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supply and demand, principle of Takes into account the effect on market 
value of the relationship between the number of properties on the market at 
a given time and the number of potential buyers. 

survey The process by which a parcel of land is measured and its area 
ascertained. 

syndicate, real estate See real estate syndicate. 

take-out loan The loan arranged by the owner or builder developer for a buyer; 
the permanent financing that pays off and replaces the interim loan used 
during construction. 

tax deed Deed issued by the county tax collector when property is sold at pub- 
lic auction because of nonpayment of taxes. 

tax shelter Use of passive loss depreciation to shelter active income from 
taxation. 

tenancy in common Co-ownership of property in equal or unequal shares by 
two or more persons, each holding an undivided interest without right of 
survivorship. 

tenancy in partnership The ownership by two or more persons, acting as part- 
ners, of property held for partnership purposes. 

tenant Lessee under a lease; one who has the legal right to possession and use of 
property belonging to another. 

tentative subdivision map The initial or tentative map required of sub- 
dividers by the Subdivision Map Act, submitted to the local planning 
commission, which notes its approval or disapproval; a final map embodying 
any changes requested by the planning commission also must be submitted. 

testator A person who makes a will. 

third-party originator A party who prepares loan applications for borrowers 
and submits the loan package to lenders. 

tiers In the rectangular survey system of land description, townships running 
north and south of a base line. 

time-share estate A right of occupancy in a time-share project (subdivision) 
coupled with an estate in the real property. 

time-share project A form of subdivision of real property into rights to the 
recurrent, exclusive use or occupancy of a lot, parcel, unit, or segment of the 
property on an annual or other periodic basis, for a specified period. 

time-share use A license or contractual or membership right of occupancy in a 
time-share project that is not coupled with an estate in the real property. 

title insurance Insurance to protect a real property owner or a lender up to a 
specified amount against certain types of loss affecting title or marketability. 

tort Any wrongful act, other than a breach of contract, for which a civil action 
may be brought by the person wronged. 

township A standard land area of six miles square, divided into 36 sections 
of one mile square each, used in the rectangular survey system of land 
description. 

toxic mold Usually a greenish black mold that causes respiratory problems. It 
usually grows on material with a high cellulose content. 
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trade fixtures Articles of personal property that are annexed by a business ten- 
ant to real property that are necessary to the carrying on of a trade and are 
removable by the tenant. 

triple net lease Guarantees a specified net income to the landlord, with the 
tenant paying that amount, plus all operating and other property expenses, 
such as taxes, assessments, and insurance. 

trust account An account separate from a broker’s own funds (business and 
personal) in which the broker is required by law to deposit all funds col- 
lected for clients before disbursement. 

trust deed A deed issued by a borrower of funds (the trustor) conveying title 
to a trustee on behalf of a lender, the beneficiary of the trust; the trust deed 
authorizes the trustee to sell the property to pay the remaining indebtedness 
to the beneficiary if the trustor defaults on the underlying obligation. 

trustee One who holds property conveyed by a trustor on behalf of (in trust 
for) the beneficiary, to secure the performance of an obligation. 

trustee in bankruptcy See bankruptcy. 

trustee’s deed Deed given to the purchaser at a foreclosure sale by the trustee 
acting under a deed of trust. 

trustor One who conveys property to a trustee to hold on behalf of (in trust 
for) a beneficiary to secure the performance of an obligation; borrower under 
a deed of trust. 

Truth in Lending Act Federal act requiring loan term disclosures, as well as 
advertising disclosures. 

U.S. government survey system See rectangular survey system. 

undue influence Use of a fiduciary or confidential relationship to obtain a 
fraudulent or an unfair advantage over another person because of that’s per- 
son’s weakness of mind, distress, or necessity. 

Uniform Commercial Code Establishes a unified and comprehensive method 
for regulation of security transactions in personal property, superseding 
the existing statutes on chattel mortgages, conditional sales, trust receipts, 
assignments of accounts receivable, and others in this field. 

unit-in-place method Way of estimating building reproduction cost by adding 
the construction cost per unit of measure of each of the component parts of 
the subject property; each unit cost includes material, labor, overhead, and 
builder’s profit. 

universal exclusion Exclusion of amount from capital gains tax for principal 
residence occupied for two years. 

unlawful detainer The legal action that may be brought to evict a tenant who 
is in unlawful possession of leased premises. 

Unruh Act California’s antidiscrimination act that applies to businesses. 

upside-down loan A loan that exceeds the fair market value of a property. 

useful life The period of years in which a property improvement may be used 
for its originally intended purpose. 

usury The charging of a rate of interest on a loan that is greater than the rate 
permitted by law. 

vacancy decontrol See rent control. 
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vacancy factor The percentage of a building’s space that is unrented over a 
given period. 

value in use The subjective value of property to its present owner, as opposed 
to market value, which should be objective. 

vicarious liability A principal is liable for wrongful and negligent acts of the 
agent within the scope of the agency. 

void To have no force or effect; that which is unenforceable. 

voidable That which can be adjudged void but is not void unless action is 
taken to make it so. 

waiver The giving up of a right or privilege voluntarily. 

warranties, implied See implied warranties. 

warranty deed A deed that expressly warrants that the grantor has good title; 
the grantor thus agrees to defend the premises against the lawful claims of 
third persons. 

warranty of habitability Legally implied obligation of a landlord to meet 
minimal housing and building standards. 

will A written, legal declaration of a person called a testator, expressing the tes- 
tator’s desires for the disposition of the testator’s property after death. 

wraparound mortgage or trust deed Overriding or all-inclusive trust deed; a 
financing device in which a lender assumes payments on an existing mort- 
gage or trust deed and takes from the borrower a junior mortgage or trust 
deed with a face value in an amount equal to the amount outstanding on the 
old instrument and the additional amount of money borrowed. 

writ of execution Court order directing the sheriff or another officer to satisfy 
a money judgment out of the debtor’s property, including real estate not 
exempt from execution. 

writ of possession Order issued by the court directing the sheriff or the 
marshal to take all legal steps necessary to remove the occupant(s) from the 
specified premises. 

yield Profit; return; the interest earned by an investor on an investment or by a 
bank on the money it has loaned. 

zoning An act of city or county government specifying the possible uses of 
property in a particular area. 
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ANSWER KEY 


Unit 1 


1. b The real estate marketplace could best be described as being stratified based on price. Demand and 
supply could vary in different price ranges. p. 4 


2. a Most real estate agents are primarily involved in residential property sales because most properties 
sold are residential. p. 11 


3. b Real estate salespersons will be treated by the IRS as independent contractors if: the salesperson’s 
reimbursement is based solely on sales, not hours worked; there is a written contract stating that the 
salesperson shall be treated as an independent contractor for tax purposes; and the salesperson is 
licensed as a real estate agent. Merely representing oneself as an independent contractor would be a 
violation of disclosure requirements and is not considered to be an IRS criteria. p. 13 


4. b A broker is ordinarily liable to salespersons for workers’ compensation which covers work-related 
injuries. p. 16 


5. c When choosing a broker, a new licensee should remember that training is more important than 
commission split for new licensees. p. 21 


6. d The best way to learn is to use the ideas you observe or read about. By using ideas, they become 
yours. p. 25 


7. d Role-playing situations are only limited by imagination and can be verbalized or nonverbalized. 
They can also involve more than one person. p. 27 


8. c Exact goals are measurable, such as setting a number of calls you plan to make or appointment for 
showings to make. p. 30 


9. c Itis important to make goals attainable, based on what you want, and exact. Goals should also 
be shared so you are accountable for making them. When no one knows the goals, it is easier to 
abandon them. p. 30 


10. d Proper daily planning should: increase “A” Time activities, and place more emphasis on probabilities 
than possibilities. p. 31 
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Unit 2 
l. a 
2. 
3. d 
4. b 
5. d 
6. d 
T È 
8. d 
9. a 
10. d 

Unit 3 
1l. d 
2. d 
3. d 
4. b 
5. c 
6 a 
7. a 
8. b 
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If a group of brokers agree to not allow another broker to show any of their listings, this is called a 
group boycott and is prohibited by the Sherman Act. p. 65 


What is legal but unethical is likely to become illegal. p. 48 


All of the following phrases indicate a discriminatory preference: “Christian family,” “Prefer working 
married couple,” and “Just two blocks to St. Michael’s.” p. 56 


If an employer widens the doorway to a restroom to allow wheelchair access, this is considered 
reasonable accommodation for handicapped and complies with the Americans with Disabilities Act 
(ADA). p. 56 


The Civil Rights Act of 1866 covers racial discrimination and originally gave rights to former slaves. 
p33 


If a broker specifically shows prospective buyers homes based on racial make-up, this is illegal, 
unethical, and known as steering. It is specifically prohibited by Civil Rights Act of 1968. p. 54 


A broker can only refuse to show a property to a prospective buyer if the development has an age 
exemption because all occupants are 55 years of age or older. This is an exception to Fair Housing 
Act: p: 53 


A landlord cannot refuse to rent to protected classes. p. 55 


The state act that specifically prohibits discrimination in business establishments is the Unruh Act. 
p. 60 


Placing trust funds in the personal care of a bonded employee is a violation of the law. pp. 66-67 


In a real estate transaction, the agent has a fiduciary duty to their principal, must disclose any known 
detrimental information to a buyer (even if representing the seller), and must disclose any material 
facts to their principal. p. 88 


Agency disclosure applies to commercial and residential units and listing agent can only be seller’s 
agent or dual agent. pp. 90-91 


The confirmation of agency must be in writing, the three steps of the disclosure process are disclose, 
elect, and confirm, and the selling agent must confirm the agency prior to the buyer making an offer. 
pp. 90-91 


A seller of one to four residential units must provide a Real Estate Transfer Disclosure Statement. 
pp. 95-96 


An agent’s duty of inspection and disclosure covers a visual inspection only of readily accessible 
areas. p. 102 


Earthquake safety disclosure only applies to 1—4-unit residential properties. p. 106 


The buyer must sign to acknowledge receipt of a booklet relating to environmental hazards. There is 
also a booklet Residential Guide to Earthquake Safety for which the buyer also signs a receipt. p. 106 


Brownfields is a term used to describe contaminated soil. p. 113 
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9. c The purpose of the Subdivided Lands Law is to protect purchasers from fraud. p. 113 
10. a The right of rescission is provided by law for purchase agreements involving time-shares and 
undivided interest subdivisions. p. 122 
Unit 4 
1. b The CAN-SPAM Act puts control on unsolicited misleading emails. p. 138 
2. c Unlicensed party is limited to introduction and may not engage in any sales activities. pp. 148-149 


3. d Direct mail solicitation for listings is more effective if you indicate you will be contacting them. This 
forces the recipient to think about your call. You must consider the do-not-call register. p. 137 


4. d Under do-not-call regulations, it would be proper to make a call for survey purposes or as an agent of 
a prospective buyer. p. 136 


5. d Owners of single housing units would often rather sell than rent. p. 142 


6. d A notice of vacancy is not a legal action. Notices of eviction, foreclosure, and probate are all legal 
notices and can provide good leads for listings. pp. 143-144 


7. d A high vacancy rate, tenant evictions, and code violations are all indications that an owner might 
be interested in selling an income property. pp. 153-154 


8. b Endless chain refers to obtaining additional prospects from every lead. p. 148 


9. d The real estate term farming refers to working or prospecting a geographic are or special interest area 
for buyers and sellers. p. 153 


10. d A nongeographic farm would be specialization in mobile homes, income property, or lots. p. 154 


Unit 5 


1. c A comparative market analysis (CMA) shows comparable sale prices and is used to estimate value 
for listing purposes. p. 164 


2. c The most important portion of your analysis is the prices of comparable properties that have sold 
since it shows the reality of the marketplace. p. 164 


3. c For data used on the CMA, the older the data, the less reliable and sales prices that seem unusually 
high or low are often the result of market imperfections. pp. 164-165 


4. ¢ Owners must be made to realize that the higher they price their home over fair market value, the 
longer it will take to sell and the lower the likelihood of a sale during the listing period. The agent is 
not doing the seller a favor by taking a listing over market value. p. 168 


5. c A recommended list price below what the CMA indicates is in an owner’s best interest when the 
seller must sell quickly. p. 168 


6. d What a seller receives in hand from a sale is the seller’s net proceeds. p. 171 


7. b The principal reason owners try to sell their homes without an agent is to save the commission. Even 
when not specifically stated, it is frequently the reason an owner wants to try to sell without an agent. 


p. 174 
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8. d Your listing presentation book material should be organized to follow your listing presentation, 
should not be used in lieu of a verbal presentation, and can be helpful in selling an owner on the 
concept of listing in general and listing with your firm in particular. p. 171 


9. d When selling the benefits of listing with a small office, the best approach would be to emphasize that 
you specialize in a small number of select properties. p. 181 


10. d The shorter time to sell is positive while a percentage of success indicates a percentage of failure. 
p. 188 


1. d A valid exclusive listing requires a lawful purpose, mutual consent, and consideration. p. 196 
2. d A verbal listing is unenforceable. p. 196 


3. b If an open listing is sold by any other party, the listing broker is not entitled to any compensation. 
This makes it least attractive to a broker and the least likely to be advertised. pp. 197-198 


4. c A listing under which the owner can sell the listed property without paying a commission but the 
agent is nevertheless an exclusive agent is an exclusive agency listing. p. 199 


5. b Would be entitled to commission if there was a valid listing. p. 198 


6. d Anexclusive-right-to-sell listing likely includes an agency relationship disclosure, an attorney fee 
provision, and an arbitration agreement. pp. 198-199 


7. d Inanexclusive-right-to-sell listing, escrow does not have to close for an agent to be entitled to a 
commission. Additionally, it must have a termination date for the agent to collect a commission, 
and the agent must give the owner a copy of the listing when the owner signs. It is not true that the 
agent is precluded from working with other agents to sell the property. pp. 198-199 


8. c The type of listing that has the greatest likelihood of resulting in a sale is an exclusive-right-to-sell 
listing as it has the best outcome for the agent’s work. pp. 198-199 


9. d Ifan owner tells you that another agent told them that they could get far more for the property 
than your CMA indicated, your best response would be to state that your CMA covers all recent 
comparables and clearly shows the market value. Asking to see the CMA prepared by the other 
agent would be a good idea. p. 215 


10. d By taking a listing at a low fee that will result in a less than normal fee for any cooperating brokers 
you are not benefiting your office, the selling office, or the owner. p. 217 


1. b The most likely reason why an expired listing was not extended with the original listing office is 
dissatisfaction with communications. p. 227 


2. a Agent advice to owners on showing their home could include cleaning instructions, landscaping 
instructions, and repair instructions. However, having the owners present for an open house would 
probably not be encouraged because buyers are less likely to feel at ease and will not openly discuss 
their feelings when owners are present. pp. 229-330 
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3. a If there has been little or no interest in a property, the agent should convey this information to the 
sellers. p. 233 


4. c Standard system used by many lenders. p. 252 


b Itis good to get neighborhood information from owners to give your listings a competitive 
advantage. p. 234 


6. c An owner should understand that a list price above the CMA is merely a hope unsupported by fact. 
Adjusting a price gives nothing away because there is no buyer, and without a buyer there is only an 
offering price. p. 237 


7. c Placing a rider strip on your listing to show positive features not readily seen such as “4 bedrooms”. 
p. 238 


8. b A property brief should not be used as a substitute for other types of advertising. They are, however, 
great for a handout at open houses, a handout at caravans, and as a mailing piece in response to 
enquiries. p. 241 


9. a A broker open house is of greatest value when it is in a large market because many agents may miss 
the caravan. p. 247 


10. d Advantages of open houses include pleasing owners because they indicate activity, they locate 
buyers for other properties, and they can obtain leads for listings. They also assist in marketing the 
property that is open for inspection. p. 248 
Unit 8 
The AIDA approach includes: attention, interest, desire, and action. pp. 260-261 


Personal advertising includes name tags, calling cards, blogs and car signs. p. 263 


> a v 


The term logo refers to an identifying design or symbol. p. 263 

Blind ads fail to include broker identification. p. 265 

The most cost-effective advertising medium for selling a home would be the internet. p. 270 
a Most effective medium. p. 265 


d Sells the firm, not a specific property. p. 260 


Oor ET Oy ke Ge S 
o a 


c An advertiser with an extremely low advertising budget would most likely avoid billboards. Press 
releases, For Sale signs, and the internet are relatively low- or no-cost. p. 267 


9. d Capital letters are not easier to read than lowercase letters. However, it is true that readers’ eyes 
tend to move from upper left to lower right, one large picture is generally more effective than several 
smaller ones, and short words are easier to read than long ones. p. 266 


10. c In preparing display ads, a good advertiser should use no more than two typefaces per ad. p. 266 
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Unit 9 
1. d Callers from a For Sale sign are likely to be satisfied with the area and with the general exterior 
appearance, or they would not have called. p. 284 
2. c [n general, callers from signs are more likely to end up buying homes that cost less than the home 
they called about and callers from ads are more likely to end up buying homes that cost more than 
the home they called about. p. 285 
3. d There is duty to attempt to best meet needs of buyers. pp. 302, 306 
4. In showing property, you should adjust to needs of purchaser and show properties based on needs. 
pp. 302, 306 
5. d The qualifying period includes discovering the buyers’ motivation, needs, and interests, as well as a 
down payment they can make and the amount they can finance. p. 295 
6. The front-end qualifying ratio is the ratio of gross housing cost to gross income. p. 295 
7. b The back-end qualifying ratio refers to the ratio of total housing expense plus long-term debt to 
gross income. p. 295 
8. c You need information to sell and open-end questions elicit information. p. 293 
9. d All reduce likelihood of becoming a victim. pp. 291 
10. c If another agent is showing a home when you arrive for a showing, you should wait inconspicuously 
until the other agent completes the showing and leaves. p. 314 
Unit 10 
1. d A good salesperson does not use technical terms to impress buyers, does not speak fast to reach 
closing, and does not approach each customer in the same way. pp. 322—326 
2. d A love of family, comfort and convenience, and security are all buying motives. pp. 327-328 
3. Disadvantages of home ownership include increase in expenses, risk, and a lack of liquidity. p. 330 
4. d Buying signals could include whispering with a spouse, pacing off a room, or seeming reluctant to 
leave a property. p. 331 
5. d Asking a question is the best response to, “The price is too high.” “Why?” would have been the 
appropriate first question. pp. 332-333 
6. d A professional salesperson knows that it is more effective to ask than tell, it is good to appeal to 
emotions, and it is not recommended to be assertive with a cautious buyer. pp. 325, 326, 330 
7. b When asking a prospective buyer whether he would prefer one of a range of dates, you are using the 
positive choice closing technique. p. 336 
8. a The paragraph in the purchase contract referring to the intent to occupy is important because it 
relates to liquidated damages. p. 357 
9. d The buyer and seller by mutual agreement can modify an accepted offer to purchase. p. 359 
10. b The buyer is responsible for the damage to the air conditioning unit based on the California 


Residential Purchase Agreement and Joint Escrow Instructions. pp. 344, 357 
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Unit 11 
1. b 
2. œ 
3. a 
4. c 
5. ¢ 
6. b 
T. a 
8. c 
9. d 
10. d 

Unit 12 
1. b 
2. a 
3. c 
4. b 
5. a 
6. d 
7. b 
8. 
9. b 
10. c 
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The three separate sales involved in selling real estate are: obtaining the listing, obtaining the offer, 
and gaining acceptance of the offer. p. 372 


When you receive two offers on a listed property, you should present the offers at the same time and 
in a nonprejudicial manner, no matter the source of the offers. p. 374 


The owner could feel the listing price was too low if the offer was received three days after listing the 
property. p. 375 


When presenting an offer on your listing for less than list price, it is good policy to recommend that 
the sellers counter or reject offers when acceptance is not in their best interest. pp. 376-377 


The common buyer apprehension felt after placing an offer is known as buyer’s remorse. p. 377 


Once a counteroffer is not accepted, the owner does not have the option of accepting the original 
offer. Question asks, “Not True.” p. 377 


If an offer received on your listing contains the word “subordination,” you should be wary. p. 378 
Rent skimming is a buyer’s failure to apply rents to loans that were assumed. p. 379 


If a reasonable, but lower than listing price, offer is received, you should recommend to the owners 
that they accept the offer. p. 377 


After an offer is accepted, the listing agent should keep track of the escrow progress, make certain all 
papers are signed by the parties, and make certain that conditions are being met. pp. 387-388 


A loan covering more than one property would be a blanket encumbrance. p. 411 
A reverse mortgage has compound interest. p. 414 


The difference between the interest rate of an index and the rate charged by the lender under an 
ARM is known as the margin. p. 416 


A lender who believes that interest rates will rise significantly will be least interested in a 30-year 
fixed-rate mortgage, although a borrower might prefer it. p. 412 


A danger that ARMs pose to buyers is the threat of higher payments if interest rates increase. 
pp. 414, 421 


With an adjustable-rate loan index at 6% at the time the loan is made, a margin for the loan at 
2%%, and a 5% lifetime cap, the highest the interest rate could go is 132%. p. 416 


A convertible ARM is a loan that can be changed to a fixed-rate loan. p. 419 


A buyer who intends to sell a house within two years would prefer a loan with no prepayment 
penalty, a loan with low initial loan costs, and an assumable loan. p. 421 


An adjustable-rate mortgage is most likely to meet all the criteria of a buyer who intends to sell a 
house within two years (no prepayment penalty, low initial loan costs, and assumable). p. 421 


An expansionary policy of the Federal Reserve would be to buy government securities putting more 
money into the economy. p. 397 
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Unit 13 
1. d An exception to escrow licensing, a broker can act as an escrow when the broker is a principal or 
represents the buyer or seller in the transaction. p. 441 
2. a An escrow company is prohibited from paying referral fees to anyone other than an employee of the 
escrow company. p. 442 
3. b To determine the balance due on a loan, escrow requires a beneficiary statement. p. 446 
4. c First trust deed to be assumed by the buyer is a debit to the seller on the seller’s closing statement. 
pp. 447, 449 
5. d First trust deed assumed is a credit to the buyer on the buyer’s closing statement. Purchase price, 
escrow costs, and title insurance are debits. pp. 449-450 
6. d An escrow company does not have a legal duty to warn parties of possible fraud or suggest changes 
when one party is not being adequately protected. p. 456 
7. b A standard policy of title insurance is used to show that the seller has marketable title. It ensures 
against undisclosed encumbrances. pp. 456-457 
8. Unknown spousal interests are covered by the CLTA standard policy of title insurance. p. 457 
9. b Liens placed by the insured are not covered by an ALTA extended policy of title insurance. 
However, mining claims, water rights, and off-record easements are. p. 458 
10. d Title insurance companies do not give rebates to brokers for referrals, do not give brokers preferred 
rates on their own purchases, and cannot charge brokers the same as others but make no effort to 
collect. p. 460 
Unit 14 
1. b The most difficult tax to avoid is the real property tax because it cannot be hidden. p. 466 
2. The months of November, December, February, and April relate to real property taxes. p. 466 
3. Proposition 13 provided for a maximum tax rate, it set assessments for property acquired before 1978 
back to the value on the 1975 tax roll, and allowed for a 2% per year tax increase. p. 469 
4. d Proposition 19 provided for a tax assessment for certain homeowners to be transferred to any county 
in California. p. 470 
5. c The homeowner’s property tax exemption is $7,000 from assessed value. p. 471 
6. d Depreciation for a residential property uses the straight-line method and a 27-year table. p. 473 
7. c To have a tax-deferred delayed exchange, the exchange property must be identified within 45 days 
and must be completed within 180 days of the taxpayer relinquishing their property. p. 481 
8. b To have a 1031 tax-deferred exchange, you need to have like-for-like properties, have a trade of 
investment real property for investment real property, and must hold property after the exchange in 
the same manner as you held property going into the exchange. pp. 479, 481 
9. b If Albert wants to exchange property with Baker, cash received by Albert to balance equities would 
be boot to Albert in the exchange. Debt relief would also be boot. p. 481 
10. d A homeowner can receive preferential tax treatment by an interest deduction, use of the universal 
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Answer Key 581 


The term CPM refers to Certified Property Manager of IREM. p. 497 


Compensation is generally a percentage of the gross. Percentage is lower for higher income 
properties. p. 514 


A property manager can be protected against receiving no fees when managing a vacant property 
they are unable to rent by a minimum fee. p. 508 


A lease for 30 months would be described as an estate for years because it is a definite fixed period. 
p. 513 


A lease under which the tenant is to pay $500 per month for three years is a gross, or flat, lease 
(fixed rent). p. 514 


A lease that contains a minimum rent and a covenant to remain in business is a percentage lease. 


p. 515 

A parking lot would likely pay the highest percentage on a percentage lease. p. 515 
A supermarket would likely pay the lowest percentage on a percentage lease. p. 515 
A valid two-year lease need not contain a legal description of the property. p. 523 


Regarding security deposits, the following is true: nonrefundable cleaning deposits are not allowed, 


deposits for furnished rentals cannot exceed three months’ rent, and security deposits for unfurnished 


rentals cannot exceed two months’ rent. p. 525 
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30-day notice 514 
100% commission 21 


1031 exchange 477 


A 
acceptance 386-387 
accounting records 513 
Accredited Management Organization 
497 
Accredited Resident Manager 497 
adjustable rate loan disclosure 119 
adjustable-rate mortgage 414 
adjusted basis 474 
adjusted selling price 165 
adjustment period 415 
ad valorem taxes 466 
advertising 141-142, 234, 244, 
273-276 
advertising budget 278-280 
affordability index 398 
agency disclosure 90-95, 210 
agent property evaluation 245 
Agent’s Inspection Disclosure 102 
AIDA approach 260-261 
ALTA extended policy 457 
amending escrow instructions 445 
Americans with Disabilities Act 56-57 
annual percentage rate 276, 417 
appraisal 13 
areas of potential flooding 109 
assignment 530 
associate licensee 90 
assumptive close 336 
auction sales 12 


B 
back-end ratio 295, 425 
bait-and-switch advertising 276 
basis 474 
beneficiary statement 446 
bilateral agreement 196 
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INDEX 


bird dogs 150 

bitcoin 380 

blanket encumbrance disclosure 119 
blanket trust deed 411 

blind ads 265 

blockbusting 54 

blogs 264 

boot 481 

broker associates 16 

broker open house 247 
brownfields 113 

bump clause 383 

business card 40-41, 263 
business opportunities 12 
buyer and seller knowledge 3 
buyer listings 190-191, 205-209 
buyers 112 

buyer’s agent 91 

buyer’s market 4 

buyer’s remorse 377 

buying motives 327 


Cc 

California Association of REALTORS® 
20 

California Homeowners Bill of Rights 
429 

California Housing Finance Agency 
410-411 

California land projects 124 

California Omnibus Housing 
Nondiscrimination Act 63 

California Residential Purchase 
Agreement and Joint Escrow 
Instructions 339 

CalVet loans 407 

cancellation of agreement 388-389 

canned presentations 312 

CAN-SPAM 138 

capital gains 473-477 


caravans 244 


carbon monoxide detector notice 123 
Cartwright Act 66 

cash-out scheme 378 

centers of influence 150-151 
Certified Property Manager 497 
Chinese buyers 300-303 

Civil Rights Act of 1866 53 
Civil Rights Act of 1870 53 
Civil Rights Act of 1964 54 
Civil Rights Act of 1968 54, 277 
classified advertising 265 
closed-end questions 293 

closing checklist 387-388 
closing costs 446-448 

Closing Disclosure 450-455 
closing the loan 427 

closing the sale 336-339 

CLTA policy 456 

code of ethics 20, 50 

collateral 426 


commercial banks 401 


commercial property 12 

commingling 67 

Common Interest Development General 
Information 116-117 

common interest subdivision 116 

company dollar 18, 279 

comparable properties 164, 166 

comparative market analysis 164-167, 
214-215, 373 

computerized loan origination 422 

condominium association management 
503 

condominium conversion notice 117 

conforming loans 400 

construction loan 411 

consumer caution and home ownership 
notice 121 

controlled business arrangement 428, 
120 


conventional loan 407 


583 
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conversion 67 

convertible ARM 419 

cosigner 424 

Costa-Hawkins Rental Housing Act 502 
counseling 12 

counseling notice 121 

counteroffers 382-383 

credits 449 


credit unions 406 


D 
daily planning 31 
data mining 159 
debits 449 
deed of reconveyance 446 
delayed exchange 481 
demand statement 446 
depreciable basis 474 
depreciation 473 
desk fee 21 
designated agent 90 
direct endorsement 409 
direct mail advertising 136-138, 268 
disclosures 85-125 
discount points 397 
discount rate 397 
display advertising 265-266 
diversity training 60 
documentary transfer tax 472 
door-to-door canvassing 133 
Dred Scott decision 52 
dual agency 88 
due-on-sale clause 412 
duty to buyer 89 


E 

earthquake fault zone 112 

earthquake safety 106-108 

Easton v. Strassburger 102 

effective rent 500 

elder abuse disclosure 122 

email 38, 290 

emotion 3 

endless chain 148 

entity rule 479 

Environmental Hazards: A Guide for 
Homeowners, Buyers, Landlords, and 
Tenants 112 

environmental hazards disclosure 112, 
114-121 

e-PRO certification 39 


19_CA_RE_Practice_Index.indd 584 


Equal Credit Opportunity Act 57, 429 

Equal Housing Opportunity Poster 56, 
58-59 

equator platform 252 

escrow 438 

escrow agent 438 

escrow instructions 444 

escrow officer 438 

estate at sufferance 514 

estate at will 514 

estate for years 513 

estate tax 489 

estimated buyer’s costs 362—364 

estimated seller’s net proceeds 171-173 

ethic 48-51 

evictions 532 

exclusive-agency listing 199 

exclusive-authorization-and-right-to-sell 
listing 198, 200-204 

exculpatory clause 525 

expired listings 140 


F 

Facebook (Meta Platforms, Inc.) 157, 
251 

facilitator 90 

Fair Credit Reporting Act 429 

Fair Employment and Housing Act 60 

Fair Housing Amendment Act 55-56 

familial status 55 

Fannie Mae 399 

Farmer Mac 400 

farming 153-155 

fax solicitations 139 

Federal Reserve 397 

Feng Shui 300-301 

FHA-insured loans 407 

FICO score 424 

fictitious name 18 

fiduciary responsibility 88-89 

financing disclosure 118-119 

fire hazard areas 109 

fixed-rate loans 412 

flood hazard areas 109 

floor time 284 

Foreign Investment in Real Property Tax 
Act 122, 486 

for sale by owner 141, 174 

Fourteenth Amendment 53 

Freddie Mac 399 

front-end ratio 295, 425 
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G 
gap loan 412 
geographic farm 153-154 
gift tax 489 
Ginnie Mae 400 
Golden Rule 48 
good funds 439 
gross lease 514 
group boycotting 65 


H 
habitability 529 
hard money loan 405 
hazardous substances released 113 
hazardous waste disclosure 113 
Helping Families Save Their Homes Act 
429 
history of the sale 375 
Holden Act 62, 121 
holdover clause 514 
home equity sales 125 
home improvements 485 
home inspection notice 123 
homeowner instructions 228-230 
homeowners association 116 
homeowner's exemption 471 
Homeowner's Guide to Earthquake 
Safety, The 106 
HUD 409 


l 
implied warranty of habitability 529 
impound account 446 
income tax 472 
independent contractor 13, 16 
index rate 415 
inducement 337 
industrial property 12 
information boxes 238 
insect infestation 104 
Instagram 158 
installment sale 482 
Institute of Real Estate Management 497 
institutional advertising 260 
institutional lenders 401 
interest-only loans 413 
Internet 145-147, 270, 290 
interstate land sales full disclosure act 124 
investment property rule 479 


IRS reporting 450 
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J 
Jones v. Meyer 54 
jumbo loans 401 


L 
land and farm brokerage 12 
landlords 112 
lead based paint 113 
lease option 525 
leasing agent 13 
legal notices 143-144 
lender compensation disclosure 121 
life insurance companies 402 
LinkedIn 159 
listing modification 237 
listings 196-217 
loan brokerage 12 
Loan Estimate 428, 120 
lockbox 210, 239-240 
lot sales 12 
LTV 295 


M 

management agreement 507 

manufactured home sales 11 

margin 416 

market allocation 65 

material facts 87 

megafarming 154 

Megan’s Law 122 

Mello-Roos bonds 122 

Mello-Roos disclosure 125 

mentor program 19 

methamphetamine contamination order 
121 

military ordnance location 124 

MLO endorsement 406 

monetary policy 397 

mortgage bankers 405 

mortgage broker 405 

mortgage companies 403 

Mortgage Foreclosure Debt Relief Act 
477 

mortgage loan activities 12 

mortgage loan broker 404 

mortgage loan disclosure statement 
120-121 

mortgage warehousing 403 

multiple listing service 6, 239, 208 

multiple offers 374 

must-buy buyer 4 

must-sell seller 4 
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N 
National Association of REALTORS® 
20 
natural hazards disclosure 106-112 
negative amortization 418 
negative motivation 308, 330 
neighborhood information request 
234-235 
net lease 514 
net listing 199 
networking 148 
newsletters 139, 269 
newspaper advertising 265-266 
newspaper leads 140-143 
niche marketing 155 
no-loss rule 480 
nonconforming loans 400 
nongeographic farm 154-155 
noninstitutional lenders 402 


(0) 
offer to purchase 339-355 
open-end questions 293 
open-end trust deed 411 
open house 148-149, 248 
open listing 197-198 
open market transactions 397 
operational advertising 260 
option ARMs 418 
option combined with a listing 205 
original basis 474 
origination points 398 
outdoor advertising 267 


P 
packaged loan 411 
participation loan 402 
payment shock 417 
pay-per-click ads 271 
pension funds 405 
percentage lease 515 
periodic tenancy 513 
personal advertising 263-265 
personal assistants 33-37, 38-42 
piggyback loan 414 
Pinterest 158 
place of public accommodation 56 
pocket listing 240 
policy manual 37 
portfolio loans 400 
positive choice 336 
predatory lending 430-431 
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preliminary title report 459 

press releases 269 

price 381 

price-fixing 65 

primary financing 399 

primary mortgage market 399 

primary personal residence 483 

principal 90 

private mortgage insurance 402 

probate 489 

procuring cause 198 

product differentiation 3 

professional conduct rules 314 

professional designations 25 

property brief 241 

property inspection 232 

property management 13 

property management contract 509 

Proposition 13 469 

Proposition 19 470 

Proposition 58 470 

Proposition 60 470 

Proposition 90 471 

proration 448 

prospecting 132 

prospecting plan 156-157 

Protecting Tenants at Foreclosure Act 
532, 

Protect Your Family from Lead in Your 
Home 113 

public report 115 


Q 
QR code 41 
qualified mortgages 409 
qualifying borrowers 423 


R 
readily achievable 56 
real estate investment trust 405 
real estate owned 147 
Real Estate Transfer Disclosure 
Statement 95-102 
real property tax 466-472 
Realtist 20, 50 
REALTOR® 20, 50 
REALTORS® Code of Ethics 50 
rebate law 460 
recapture clause 515 
record keeping 42 
recurring costs 446 


red flag 104 
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redlining 54 

renegotiable-rate mortgages 413 

rental application 516 

renter notice of foreclosure 124 

rent schedules 501 

rent skimming 379 

rescission rights 124 

reserve requirements 397 

Residential Earthquake Hazards Report 
106 

residential income property (multifamily 
residential units) 11 

residential lease 521 

resident manager 498 

reverse exchange 481 

reverse mortgage 414 

rider strips 238 

robots 307 

role-playing 27-28 

Rumford Act 60 


S 
SAFE Act 406-407 
safety 291-292 
safety clause 207 
sale-leaseback 482 
savings associations 402 
scheduled rent 500 
secondary financing 399 
secondary mortgage market 399 
security 230, 232, 506-507 
security deposit 525 
seismic hazard zone 112 
seller carryback financing 406 
Seller Financing Addendum and 
Disclosure Statement 118-119 
seller objections 380 
seller’s agent 91 
seller’s market 4 
septic system disclosure 122 
Service Members Civil Relief Act 430 
sexual harassment 64—65 
Sherman Antitrust Act 65 
short sale 220, 252 
showings 233-234, 302-310 
sick building syndrome 115 
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signs 238, 267-268 

single agency 88 

smart phone 39—40 

smoke detector disclosure 123 
Snapchat 158 

social media 157-159, 277 
solar panels 123 

special assessments 469 

special flood hazard areas 109 
specialty gifts 269 

specific advertising 260 
speculator (flipper) sales 11 
staging 232 

standard policy 456 

state fire responsibility areas 109 
steering 54 

step-up lease 516 

stigmatized property 105 
stratified marketplace 6 
structural failure 102-105 
structural pest control inspection 122 
subagents 90 

subdividing 12 

subdivision disclosures 115-117 
sublease 530 

subordination clause 378 
subprime lenders 403, 427 
supplemental tax bills 124, 468 
supply and demand 4 


T 

take-out loan 412 

taxation 465 

tax-deferred exchanges 477 

tax shelter 487 

team sponsorship 270 

telephone canvassing 135-136 

terms 4 

third-party originators 405 

Thirteenth Amendment 52 

three-day notice 533 

tie-downs 310 

tie-in agreements 65 

TILA-RESPA Integrated Disclosure 120, 
428 
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time management 28 
time-share 12, 124 
title insurance 456 
title plant 459 

toxic mold 103 

tract sales 11 

trial closing 335 
trust funds 67—69 
trust ledger 513 
Truth in Lending Act 124, 276, 428 
Twitter 158 


U 
undivided interest subdivision 124 
unilateral contract 197 
universal exclusion 483 


unlawful detainer 533 
Unruh Act 60 


V 
VA-guaranteed loans 407—408, 409-410 
verification of employment 426 
veteran’s exemption 472 
vicarious liability 88 
video streaming 315 


virtual tours 243-244 


WwW 
water conservancy fixtures 123-124 
water contamination 115 
water heater bracing 123 
water problems 103 
wildland area 112 
will-buy buyers 4 
will-buy versus must-buy buyers 4 
will-sell sellers 4 
will-sell versus must-sell owners 4 
workers’ compensation insurance 16 
wraparound trust deed 411 


Y 
YouTube 158, 243, 244 
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